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AFFIDAVIT OF WERNER GALLESKI IN SUPPORT OF THE FOREGOING 302a 
MOT | ON 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


---------------------------------------- X 
KURT SCHMIEDER, 

Plaintiff, 69 Civ. 1939 (WK) 

-against- AFFIDAVIT 
Of 

LOUIS H. HALL, JR., as Preliminary WERNER GALLESKI 
Executor of the Estate of HELEN B. 
DWYER, 

Defendant. 
ieee X 


STATE OF NEW YORK) 
(ss. 
COUNTY OF NASSAU ) 

WERNER GALLESKI, being duly sworn, says that: 

I am the attorney of record for plaintiff in this 
action, and I make this affidavit in support of plaintiff's 
motion for reconsideration and other relief. 

The court's opinion dated September 25, 1975, man- 
ifests a complete reversal of what plaintiff had understood 
to be the court's pre-judgment concept and appreciation of 
the theory of plaintiff's case. Therefore, I respectfully 
urge fundamental principles of fairness would be violated 
unless the court permits a rehearing and/or reargument of 
the relevant issues coupled with the introduction of addi- 
tional evidence. 


(A) The legal background common to the issues of 


plaintiff's standing 


(I) The court 


of plaintiff's action 
equitable interest in 


more than six years, 


and the merits nter n thes« ints 

conclusions rest upon it yuation‏ ر 
with the unmade assertion of a!‏ 
the gift property dating fr 1938. For‏ 


Mrs. Dwyer and 


have construed plaintiff's cause of 


upon an allegation "that Mrs. Dwyer 


in a constructive trust for his bene 


Defendant's Post-Tria 


has contended, however, that the com 
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Reply Memoran 


held the gi 


I It" (See 


dum at 6) 


plaint is p 


the retention of the property which Mrs. Dwyer 


the Attorney General. 


relief of impressing 


a 


Schmieder pra 


constructive 


because the retention thereof would 


conscience of equity. 


Prior to the 


action (by which plaintiff elected t 


trust rather than in 
tion of any equitable 


part. 


damages for fra 


interest on th 


(11) By holding the plain 


dant's Exhibit K-2) was a crucial pi 


Dwyer's lawsuit against the Attorney 


yed for the 
trust upon 
run contrar 
commencemen 
) sue for a 


ud), there 


e property 


tiff's stat 
ece of evid 


General, t 


seems to equate the gentlemen's agreement testi 
1 - 


plaintiff (Plaintiff' 
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Exhibit 26-A, 


p 11) with 


Plaintif 
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remised on 
received from 
remedial 
that property 
y to the 

t of this 
constructive 
was no asser- 


on plaintiff's 


ement (Defen- 
ence in Mrs. 
he court 

fied to by 


a non absolute, 


the 1 
profe 


ion is not 


lent 


(and those persons 


of the law) 


Pursuant to these 


presumed to h known that 


transfer of the gift 


о 


his disability would be of n 


unrebutted. 


as 


the return of the "gift" 


that this was pleintiff's unde 


ation of how equity would 


attorney. Undoubtedly, 


that he was dealing with outst 


conscience of equity and 


so advi sed. 


In addition to the « 


tiff, Hall, Sr. have 


^ 
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T York 


2W 


cing it à p 


connected with 


dec 
e/en 


property 


suming 
to a "gentlemen's 
prope 
»rstanding 
view 


plaintiff had every 


it 


been 


(1860), 


t property. On the basis of 


ssior^l and human 


integrity, 


Hall, Bf. 


must 


compel l ing. 


of the estab- 


‚+ 
E 


n aware 


ractical impossibility for 1n 


him in connection 


to receive a bounty from a 


isions, Hall, Sr. must also be 


an absolute and uncondition- 


to him or some person under 


help. This presumption stands 


that plaintiff perjured himself 


agreement" governing 


rty, it is more logical to assume 


of Hall, Sr.'s explan 


a gift from a client to his 


reason to expect 


anding people who would abide by 


is not nconcievable that he 


'ase law previously cited by 


aware of Gardner v. Ogden, 2 4 


which stresses the import of a 
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clerk having "access to the correspondence," and making 
every assistant subject to the cisabilities of the principal. 


S so Poillon v. Rertz, 1 Sandford Ch. R. 569 (subject- 


ing the clerk of an attorney to the attorney's disabilities.) 
Ford v. Harrington, 16 New York 285 (1857). This factor is 
further reinforced in the instant case because Hall, Sr. 


himself was the donee of the controlling power of appoint- 


ment. His assistant Mrs. Dwyer was his appointee, and his 
son, Hall, Jr., likewise doubled up in factors of proximity 
as associate and later partner. In that regard, Hall, Sr. 


must have likewise been familiar with Lingke v. Wilkinson, 
57 New York 445 (1874) which held that the relationship 
between the tather trustee and the son purchaser of trust 
property, althcugh standing alone was not sufficient to show 
fraud as a mattor of law, was nevertheless pertinent to the 
question of fraud when taken together with the other cir- 
cumstances. 


(III) By holding that the settlement between 


Mrs. Dwyer and the Attorney General ultimately disposed of 
plaintiff's recent election to impress a constructive upon 


Mrs. Dwyer's retention of the property, the court equates 


the issue of cloaking, as the basis of the vesting order, 


conscience of equity 


and the present issue as to what the 


commands on these and the subsequent facts. 
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On the cloaking issue, Judge Holtzoff made his now 
famous statement with respect to Mrs. Dwyer's motion for 
summary judgment after reading her papers which included 
as part thereof plaintiff's statement dated June 1, 1948, 
alleging an absolute and unconditional transfer. Even with 
knowledge of this statement clearly before him, Judge Holtzoff 
was of the opinion that Mrs. Dwyer was clearly a straw. This 
directly points the way to a concept of constructive fraud, 
as distinguished from outright fraud and deceit.  Construc- 
tive fraud is a fraud of which equity takes cognizance with- 
out necessarily involving any evil or corrupt intention. 

The mere implication that the transaction in which its origin 

! | | | 24 
las conceived was inequitable invokes the doctrine. See N.Y. 
Jurisprudence, $137, at 192. Under Judge Holtzoff's view, 
which ultimately ied to the settlement of Mrs. Dwyer's claim 
and the dismissal of her action with prejudice pursuant to a 
stipulation which did not form part of the court record (and 
which was never presented to the court to be "so ordered") 
it must be determined that the disability of the donee as 
aforesaid was sufficient to find a cloaking. 

The conscience of equity issue in this action, on 
the other hand, deals with all the equities of the case on 


the basis of the constructive fraud, taking into account 


Mrs. Dwyer's ungraciousness and her passing a substantial 
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part of the property to Hall, Jr. one of the disabled 
parties to the 1938 transaction. 

(B) Plaintiff has standing to bring this action. 

(I) No right or interest of plaintiff was vested; 
at the time immediately preceding the vesting, plaintiff 
had no asset or claim in the United States.  Defendant's 
claim that plaintiff's property was vested (Opinion at 2) 
is erroneous. It is undisputed that plaintiff had given up 
all right, title or interest in the gift property when he 
made the absolute and unconditional 1938 gift in accordance 
with Hall, Sr.'s advice that there should be "no strings 
attached".  Vested was the property held by Mrs. Dwyer as 
listed in the Vesting Order on the ground that it was cloaked 
for plaintiff, in that it was controlled by plaintiff.  Con- 
trol is an economic term which has been introduced in oider 
to reach cloaking where the enemy alien did not have legal 
ownership of the property and where no property is owed to 
him. In view of Dwyer's absolute title to the vested prop- 
erty, only the alternative of "control" by plaintiff can 
apply. Such cloaking covers situations where the alien 
holds no right in or to the property and where there is a 


factual propensity on the holder's part which creates the 


risk that he may deliver the property to the enemy alien. 
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Presently, such risk could be, and was; by Judge Holtzoff, 
concluded from Hall Sr.'s and Mrs. Dwyer's disabilities in 
regard to the gift transaction combined with the obvious 
qualms of Mrs. Dwyer about some defective motivation of the 
(allegedly Swiss) donor which necessitated a TFR-Report. 

Plaintiff had no fraud claim by the time of the 
vesting of Mrs. Dwyer's property. Hall, Sr. and Mrs. Dwyer 
had up to that time conducted themselves in a manner con- 
sistent with the most stringent commands of the conscience 
of equity. 

Absent a fraud claim, plaintiff could at that time 
not have any remedial rights in aid thereof. In any event, 
it was not before 1969 that he exercised any procedural 
election toward a constructive trust. Even assuming the 
existence of a fraud claim prior to the Vesting Order, no 
constructive trust could be vested prior to plaintiff's 
election. Only after such election can a constructive trust 
become an asset susceptible of enemy property control. 


Stoehr v. Miller 296 F. 414, 426, 427 (2d Cir. 1923). 


Venturing one further unconceded assumption, viz., 
the Һугоёһеѕіѕ that plaintiff had some claim or right against 
Mrs. Dwyer, such as a fraud claim, it would not be covered by 


the Vesting Order for the additional reason that the property 


vested by the Order is described in section 2 thereof. There 
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has not been, and there could not be, any global vesting 


undetermined assets owned or controlled by plaintiff in 


all 


the United States of America. Such purported "conveyance" 


would run afoul of elementary exigencies of property law as 


to the definitness of the property conveyed. The prevailing 


principle of res vesting has been unmistakeably defined 


then District Judge at this Court in Kahn \ 


Learned Hand, 


263 F.909, 913 (S.D.N.Y.1930): "....the capture went 


Garvan, 


" 


as far as it purported to go......" This Court (Opinion at 


10) emphasized these words at the end of section 2 of the 
Vesting Order: "held on behalf of or on account of" (plaintiff) 
in support of its holding that the Vesting Order terminated 
every interest of plaintiff in the property. Plaintiff 
respectfully disagrees to the extent that he denies any pre- 
vesting interest in the property since 1938. The vesting 
must have rested on "control" because all legal rights in or 
to the propert; had been transferred to Mrs. Dwyer. Im- 
mediately following the words emphasized by the court, the 
vesting order determined in the alternative that the prop- 
erty was "controlled by" plaintiff, which language names 
plaintiff as the beneficiary in the economic sense. The 
reasons stated as the basis for the vesting can not be used 


for a determination of the scope of tae vested property. 
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Vested were everybody's rights, if any, in respect 
of the listed property. This is important to show that no 
interest of plaintiff was cut off (because it did not then 
exist) and particularly to dispel any speculation that the 
Vesting Order could first have created an interest of plain- 
tiff and could then have cut it off. 

No attempted departure from the res vesting require- 
ment can be deducted from the caption of the Vesting Order 
(Opinion at 10); "Re: Stock owned by and owed to Kurt Schmieder." 
This is a general caption indicating who the benefitted enemy 
alien is, without strict legalistic distinction as to the 
legal or economic reasons for the vesting in a given case. It 
cannot be derogatory to the detailed wording at the end of 
Section 2 of the Vesting Order, which includes economic control 
by the enemy alien as an alternative. 

(II) Even if some rudimentary right for redress of 
equitable fraud had existed at the time of vesting, the present 
action would still not be cut off. 


A. The Trading with the Enemy Act does not contra- 


vene the law of eguity. 


Although the “law of the case" can be reversed (Opinion, 
No. 20), it is respectfully urged that Judge Frankel's decision 
denying Mrs. Dwyer's first motion in this case for dismissal of the 


complaint on its face correctly invoked the paramount power of 


10. 


the conscience of equity. See plaintiff's memorandum 


Opposition to defendant's motion which specifically discussed 
the Trading with the Enemy Act and “windfall" aspects. 
The Supreme Court, through Justice Black, ruled on 


the dominance of common law in disregard of ancient rules de- 
nying resident enemy aliens in the United States the access to 
American courts-Re Kawato, 317 U.S. 69, (1942). A brief filed 
by the Solicitor General, when the case was before the Circuit 
Court, referred to the legislative history and writings of 
PALA 

the Assistantp General who drafted the Act in favor of a domi- 
nance of the common law over the Act. Accordingly, the tech- 
nical provisions of the Act are relegated to a purely mechan- 
ical status and cannot prevent the operation of the common law, 
presently the redress of inequities arising from fraud. In 
granting to resident enemy aliens the access to our courts, the 
Supreme Court also expressed a hostility of the common law 
toward a windfall: "If the public welfare demands that this 
alien shall not receive compensation...the government can make 
the decision without allowing a windfall to these claimants." 
Re Kawato, Supra, at 74). Consequently, any technical cut-off 
is overcome by a present command of the conscience of equity. 

B. The settlement between Mrs. Dwyer and the Attorney 


General did not work a technical cut-off of plaintiff's cause 


of action. 


11. 
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The settlement, in plaintiff's view, is neither a 
partial allowance of a title claim, nor a compromise on a 
vested claim originally held by plaintiff as pre-vesting owner, 
but agreement made between Mrs. Dwyer and the United States 
outside the administration of the fund. Under each of those 
alternatives there was no cut-off. An allowance of a title 
claim would have required a divesting. The opposite thereto, 

a dismissal of the action with prejudice, occurred pursuant 

to the settlement. If there had been a partial divesting, the 
Vesting Order would have been vacated in respect of the di- 
vested part, and no rights in respect of the divested part would 
have been cut off. 

A settlement of a claim of the fund (such as for equi- 
table fraud) against Mrs. Dwyer is out of the question because 
Mrs. Dwyer did not pay anything. The withdrawal of her title 
claim was neutral to the administration of the fund. Thus, 

Mrs. Dwyer cannot have been discharged from any obligations or 
duties under the present cause of action. This would have been 
null and void because it would have amounted to a blanket li- 
cense releasing Mrs. Dwyer in respect of future equitable fraud. 

The settlement can only be understood as an arrange- 
ment outside the administration of the fund. Mrs. Dwyer's re- 
ceipt of unearmarked cash and securities was the price for her 
withdrawal of the title claim which did not affect the adminis- 


tration of the fund but the finances of the United States as 


12. 
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distributee. Tha Attorney General acted here not as "common- 
law tiustee" under Section 12 of the Act in administering the 
fund, but as "trustee for the United States" in holding the 
net fund pending disposition thereof by Congress. This dis- 
tinction between two types of functioning of the Custodian 
appears clearly from Munich Reinsurance Co. v. F.rst Reinsur- 
ance Co. 6 F. 2d 751 (2d Cir. 1945): 

"From the time the stock was seized and taxen 
into the Custodian's possession, the title to the stock 
passed to the Custodian, and when the latter, as owner, 
sold it, the proceeds of the sale passed to the Custodian, 


as trustee for the United States, to be dealt with as the 
United States, as owner, might determine."* 


Under the foregoing, Mrs. Dwyer has furnished a con- 
sideration to the United States as distributee, but not to the 
vested fund. This places the transaction outside the Act and 
precludes any cut-off thereunder. 


/ C. PLAINTIFF IS ENTITLED TO IMPRESS A CONSTRUCTIVE 
A TRUST ON THE PROPERTY HELD BY DEFENDANT. 


I. Plaintiff is Estopped From Contesting the Conclusiveness 
of the Vesting Order Determining Plaintiff's Control of the 


Property. 


By reason of the dismassal of Mrs. Dwyer's Washington 


a у : Mis euorz 2 
*/ This portion of the opinion was curiously emitted from quo- 


tations within defendant's trial memorandum at 22, and Post- 
Trial memorandum at 45. 


13. 
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action with prejudice, there is a res judicata effect apart 


from the estoppel (under I)and/or at least a collateral es- 
toppel preventing defendant from denying that plaintiff was a 
beneficiary of the gift property in the economic sense. This 
creates a presumption in plainciff's favor as to the issue of 
undue influence. 

II. Under the Facts Admitted by Defendant, Mrs. Dwyer was 
Subject to the Same Disability as Hall, Sr., ir Receiving the 
Gift Property From the Plaintiff. 

It is uncontested that Hall, Sr. was the attorney for 
the plaintiff and also acted on behalf of Mrs. Dwyer in the 
matter of the gift. Consequently, Hall, Sr., was a double 
agent to both parties of the gift transaction. In addition, 
Hall, Sr., played a certain role on his own by reason of the 
fact that, pursuant to Hall, Sr.'s, advice and instructions, 
plaintiff appointed Hall, Sr., as a party who should nominate 
the donee of the gift property. This made Hall, Sr., in effect 
an agent for three parties, including himself. 

It is further uncontested that Mrs. Dwyer had access 
to the files and correspondence relating to plaintiff and to 
Stoneleigh Corporation which had been organized by Hall, Sr., 
pursuant to plaintiff's instructions. This brings Mrs. Dwyer 
into the class of employees which share with their principal 


the disability as to the receipt of a gift or even of a sale 
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from a client of the principal. Reference i: 


authorities cited under A.II. 


IIl. Hall Himself Was 


of Appointment and Mrs. Dwyer Received the Property T! 


Him Without Consideration. 
Hall, Sr., received a gift himself when plaintiff gave 

him the power of appointment. This subjects him to the burden 

of proof as to undue influence (Opinion no. 30). His appointment 

of the property to Dwyer constitutes a gratuitous transfer which 


subjects Mrs. Dwyer and the defendant to a constructive trust 


regardless of Mrs. Dwyer's alleged innocence. 5 Scott on Trusts 


(3d Ed.) 510. However innocent Mrs. Dwyer may have been and 
regardless of whether the court shall hold that Mrs. Dwyer's po- 
sition in the office was not of such a nature as to justify 
plaintiff to rely on her integrity, the conscience of equity al- 
ready condemns the retention of the property by defendant on 

the ground alone that Mrs. Dwyer received the p ^perty from 
Hall, Sr., an original donee, without consideration. 


D. PLAINTIFF WOULD OFFER PROOF OF THE FOLLOWING ADDITIONAL 
FACTS AT A NEW TRIAL. 


l. The order dismissing Dwyer's action against the 
Attorney General with prejudice. 

2. Hitler's rise to power in Germany was foreseeable 
by 1930, and the court requires more information concerning these 


events in order to draw interpretations and conclusions. 


19. 
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Js Evidence showing that Hall, Sr., and Hall, GE. 
covered up the true nature of the transfer to Dwyer with re- 


gard to the identity of the donor (e.g., tax returns and the 


TFR report). 
4. The entire transcript of Louis Hall, Jr.'s, de- 
position in the Surrogate': irt proceeding; or an opportu- 


nity to question Hall further about his knowledge of the facts 
surrounding the 1938 gift, Mrs. Dwyer's relationship to the 

gift, Mrs. Dwyer's relationship to her family and to Hall, Jr.'s, 
family, and to the families of his two sisters. 

5. Plaintiff's eligibility as a group persecutee 
under Section 32 of the Trading With the Enemy Act, with appli- 
cation of the primary jurisdictior ioctrine for the purpose 
of using, through administrative channels, the wealth of 
documentary evidence available to the Government at document 
centers in Germany in regard to tie resistance group to which 
plaintiff belonged. 

WHEREFORE, plaintiff respectfully requests that the 
court make new findings of fact and conclusions of law in accord- 
ance with the foregoing, and further that the court permit the 
admission of new evidence and apply the primary jurisdiction 


doctrine, and a new trial, if required. 


Werner 
els 


Sworn to before me this 
16th day of October 1975. 


BRATHICE M. KARLES 
Notary Public, State'os New York 
No. 30-2036600 

Qualitied in Nassau County 


Term Expires March 30 is ? d 
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NOTICE OF MOTION FOR REARGUMENT OF DENIED MOTIONS UNDER 918a 


RULES 52 & 59 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


ER Tod O OS don! id E, Seb | ier EP ‘dina odio baci X 
KURT SCHMIEDER, 
Plaintiff, 
-against- NOTICE OF MOTION FOR 
REARGUMENT OF DENIED 
LOUIS H. HALL, JR., as Preliminary MOTION UNDER RULES 52 
Executor of the Estate of Helen B. Dwyer, AND 59. 
Civil “ction No. 
Defendant. 69 Civ.1939 (WK) 
X 


л 
Mel 
л 


PLEASE TAKE NOTICE that upon all the proceedings 
heretofore had herein and upon the order ef this Court filed on October 3l, 1975, 
denying plaintiff's motion dated October 16, 1975, for an order amending the 
court's findings of fact and conclusions of law as set forth in its opinion dated 
September 25, 1975, an for an order granting plaintiff a new trial, a rehearing 
or reconsideration, all pursuant to Rules 52 and 59, Federal Rules of Civi) 
Procedure, and for such other and further relief as may be just and equitabie, 
and upon the memorandum attached hereto, plaintiff will move this Court 
before the Honorable Whitman Knapp, United State. District Judge, Southern 


Di strict of New York, courtroom No. 105 at 2 p. m. on the 21st day of 
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November, 1975, United States Courthouse, Foley Square, New York, 


for reargument of plaintiff's aforementioned motion under Rules 52 and 59 
pursuant to Rule 9 (m) of the General Rules of this Court, and upon such 
reargument for a granting of 


plaintiff's aforementioned motion, and for such 


other and further relief as may be just and equitabie. 


Dated: New York, N. Y. 
Ncvember 10, 1975 


Werner Galleski 
Attorney for Plaintiff 
450 Park Avenue 

New York, N.Y. 10022 
Tel: 371 9040 


IO: Messrs. Turchin & Topper 
Attorneys for Defendant 
60 East 42 Street 
New York, New York, 10017 


Messrs. Martin; Obermaier & Morvillo 
Counsel to Defendant 

1290 Avenue of the Americas 

New York, New York, 10019 


Messrs. Berg & Duffy 

Counsel to Plaintiff 

3000 Marcus Avenue 

Lake Success, New York, 11040 


PLAINTIFF'S MEMORANDUM IN SUPPORT OF MOTION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
KURT SCHMIEDER, 
riv.1939 (WK) 
-against- 
LOUIS H. HALL, JR., as Preliminary 


Executor of the Estate of HELEN B. DWYER, 


Defendant. 


PLAINTIFF'S MEMORANDUM IN SUPPORT 
OF MOTION FOR REARGUMENT. 


A. Introduction. 


The within diversity action prays for impression of a constructive trust 

upon defendant's assets primarily upon the theory that defendant's decedent, 
Helen B. Dwyer, received an absolute gift from plaint iff and was, (under the 
law applicable to gifts received by an attorney's executive assistant within 
the scope of the practice of law), equitably disabled from retaining the gift 


property after the emergency which had motivated the gift, had passed. 


On October 6, 1975, judgment was issued and filed against the plaintiff 


dismissing the complaint. 


921a 


reveal 


On October 16, 1975, plaintiff Sted a motion for a new trial, and/or 
rehearing and other relief pursuant to Rules 52 and 59 of the Federal Rules 
of Civil Practice. By order dated and filed October 31, 1975, this Court 


denied that motion as untimely and without merit. 


B. Argument. 
fo ciel 1 d. 


POINT I : THE SERVICE OF THE MOTION 
WAS TIMELY. 


Rule 59 (b) of the Federal Rules of Civil Procedure reads: 


" (b) Time for Motion. A motion for a new trial shall be served 
not later than 10 days after the entry of the judgmert. 


In plaintiff's respectful submission this ten day time limit was preserved 
by means of the service of the motion on October 16, 1975, which was ten days 


after the entry of the judgment on October 6, 1975. 


POINT П: THE MOTION WAS MERITORIOUS. 


1. The Court's analysis of the evidence is based upon a number of factual 
assumptions which it apparently assumed to be notorious but which in fact were 
erroneous, 

On page 17 of the opinion the Court treats plaintiff as a common tax cheat because 


he systematically evaded legitimate German property taxes in respect of his secret 
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American funds already in the early 1930s. The Court concludes that in those 
days of the Weimar Republic such criminal conduct cannot be explained by 
hostility to the Nazis. This conclusion must be understood in context of a 


finding on page 4 to the effect that the Nazis came into power іп 1934, 
g pag P 


Hitler's legal ascent to governmental power occurred on Janrary 30, 1933 
after a long organizational and political job which had begun with the 


founding of the party on April 1, 1920. 


These notorious matters are detailed in the 1245 page volume entitled: 

"The Rise and Fall of the Third Reich" by William L. Shirer, edited by 
Simon & Schuster, New York, in 1960. En-:losed hereto are photographic 
excerpts th:refrom to substantiate the most important elements which may 
guide the Court toward a finding that plaintiff, like millions of other Germans, 
considered Hitler and his movement as a danger to Germany and to the world 
at least from the time of the abortive "Beer Hall Putsch" in 1923. Very 
apparently, this Court is not aware of the feature of Hitler which Shirer 
describes as "unique among history's revolutionaries: He intended to make 
his revolution after achieving political power. There was to be no revolution 
to gain control of the State. That goal was to be reached by mandate of the 
voters or by the consent of the rulers of the nation - in short, by con- 
stitutional means. '' (page 135) 

Since the Court clearly relied on sources outside the record in regard to 


developments in the Weimar Republic, the following copies are respectfully 
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submitted as Exhibits hereto, at this time not b, means of full proof 
but rnerely to show that the present record is insufficient and that more 
evidence in support of plaintiff's position will bé required. The copies 


so attached deal with the following: 


Pages 50/51 The organization date of April 1, 1920 
Pages 68/69 The abortive "Beer Hall Putsch" 
Pages 78/79 Hitl т became a national figure and 
i worked on "Mein Kampf" (which became the 


Nazi Bible) while serving time pursuant to his 
convi ction 


Pages 117/120 

and 138/139 The growth of the party from 1925 to 1931 

Page 141 The election success of 1930 convinced not only- 
millions of ordinary people but many leaders in 


business and in the Army that Hitler 
could perhaps not be stopped. 


The "unsatisfactory" character of plaintiff as a common tax cheat seemingly 


influenced other evidentiary evaluations made by the Court, such as: 
(a) The holding that plaintiff's 1948 statement was '' a critical 
motivating factor in the government decision to settle the 
Dwyer law suit" (Opinion p ge 17, plaintiff's moving affidavit 


pages 2/4) 


(b) The non-acceptance of plaintiff's testimony that the in 
effect absolute nature of the gift transaction still involved 


a gentlemen's agreement (Plaintiff's Exhibit 26-A page 11). 
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(с) The holding that plaintiff at the time of the gift, "was seeking 
to avoid... ....the risk of being put to death upon discovery 
that he had been hiding foreign assets". This finding con- 
flicts with plaintiff's succinct testimony (Exhibit 26-A pp.44/5) 
about .umerous useful possibilities which wer available to 
hia in disposing of or investing his foreign funds. Also the 
Court erred in ignoring the statement of Dr. M. Magdalena 
Schoch, German law expert for the Government in the Dwyer 
law suit who certified under date of September 29, 1950 the ` 


following in opposition to Dwyer's motion for summary 


judgment. Plaintiff ".. was subject to the death penalty and the | 
confiscation of his entire property as punishment for failure 

to report such holdings. It made no difference whether he kept 

the property’ or whether at some date subsequent to the Economic 
Sabotage Act he transferred it to someone else. In either case 


he incurred the same penalties, ' 


Ф. Since the issues of plaintiff's standing and of the merits of his action are 
deeply rooted in equity, his qualification as a common tax cheat or asa 
resistance fighter and persecutee is of pervasive relevance to the whole case. 
The'reason why these matters connected with the Nazi background were not 


more closely claborated upon, was the concentration of the argument upon 
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the tentative conclusions formulated by the Court. It therefore is submitted that 


due process is violated if the d« nigrating 


classification of plaintiff as an 


"unsatisfactory" witness by reason of assumptions not contained in the record 


is maintained without exploration of the truc facts. 


Conclusion 


Under the foregoing plaintiff respectfully requests reargument of his motion 


under Rules 52 and 59 to the effect that such motion was timely, that reargument 


aintiff's motion 


be granted and that upon reargument relief as requested by pl 


dated October 16, 1975 be granted. 


Respectfully submitted. 


WERNER GALLESKI 
Attorney for Plaintiff 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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KURT SCHMIEDER, * 
Fiaintiff, Е 
- against - b 
LOUIS H. HALL, JR., ас Preliminary ' 
Executor of the Estate of БИИ A. 
DWYER, ' 


Defendant. D 
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AFFIDAVIT OF WERNER GALLESKI IN SUPPORT OF PLAINTIFF'S 
MOTION FOR RELIEF FROM JUDGMENT UNDER RULE 60(b) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
Plaintiff, 
- against - 


AFFIDAVIT 
LOUIS H. HALL, JR., as Preliminary 


Executor of the Estate of HELEN B. 69 Civ. 1939 
DWYER, 


Defendant. 


State and County of New York, SS.: 
Werner Galleski being duly sworn, deposes and says: 
1! am the attorney of record for the plaintiff herein and make this 
affidavit in support of plaintiff's motion for relief from the judgment 
herein pursuant to Rule 60(b) of the Federal Rules of Civil Procedure. 
Judgment against the plaintiff was entered on October 6, 1975. 
Findings of fact ахі conclusions of law were contained in the Opinion 
pursuant to Rule 52(a) of the Federal Rules of Civil Procedure. 
Plaintiff served a motion for a re hearing etc. on Octo? 16 
which motion was denied by an order entered on October 31, 19 on 
the ground that the motion was untimely and without merit. Plaintiff's 


motion for reargument thereof was served on November 10, whereupon 


an order entered November 14, 1975 stated that the motion for rehearing 


ctc. was timely but denied reargument on the merits. A« cordingly, the 
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time to file an appeal from the judgment herein will expire on 


December 14, 1975. 


I, Relief from the judgment is prayed for on the ground of some 
or all of the following: Mistake, Inadverten: e, Surprise, or Excusable 
Neglect, pursuant to Rule 60(b)(1) This rule is invoked on the following 
grounds: 


Without attacking the view laid down in note 20 of the Opinion, 
whereunder this Court is not cogently bound by the "law of the case 
as set forth in previous motion decisions, plaintiff's procedural conduct 
was not geared to the simultaneous switch on two separate issues and 
irreparable harm resulted therefrom. A letter of the Court dated July 3, 
1975, had alerted the p-rties to tne Court's tendeni y to review the issue 
of a cut-off of plaintiff's claim by the Vesting Order. But no warning 
was sounded in regard to the Court's departure from another pre -decided 
matter at the same time, viz., as to the в‹ ope of plaintiff's cause of 
action. In denying the deceased defendant's first motion to dismiss, 
Judge Frankel had decided that plaintiff's appeal to the conscience of 
equity invokes principles the' are intrinsically open-ended and adaptable 
to the infinite varieties of conceiv ole 'fiduciary' relationship. Such 


conception of plaintiff's claim under the law of the case went far beyond 


the Opinion's crystallized issuc of a сопвріглсу to defraud embarked 


upon and consummated in 1938 (Opinion 20). 
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By hindsight, a study of the trans< ript of the hearing shows a 
hidden dissent between the Court and plaintiff's counsel. After stating 
that much less than fraud or « onspiracy could justify a finding in plaintiff's 
favor (T 351), plaintiff's counsel suggested that ''the equitable conscience 
of this Court is gang to act if it acts at all (T 363). The Court agreed 
by saying "correct". The now obvious hidden dissent left it mutually 
unobserved that the Court exclusively referred to a cause of action for 
fraud completed in 1938 while plaintiff aimed at equitable or constructive fraud 

and 

completed when the (deceased /the present) defendant's retention of the 
gitt became unconscionable in or after 1967. 

Consequently, plaintiff's handling of the litigation was pre. 
judiced by his mistaken belief that, if the court decided against 
him in respect of fraud consummated in 1938, the decision could still be 
favorable for plaintiff in respect of equitable fraud committed in 1967 or 
later. 

In plaintiff's view, it would have been an overkill if he had succeeded 
upon the theory of an 1938 fraud. Basic ally, he aimed at a record showing 

equitable fraud committed subsequent to the emergency. Had he been 

aware of the 1938 fraud action as the only one before the Court, he would 


have buttressed plaintiff's prima facie case by further supporting proof, 


Evidence which would suitably have been so introduced is the following 


(in addition to items set forth in earlier post-judgment motions): 


930a 


Proof of the genera] political, 


t 


psychological, financial, and 


moral climate in Central Fur: 


pe during the thirties and thereafter during 


spell furnishing the ba kground to plaintiff's conduct in relation 
to the Dwyer gift 


gi ind to his resistance activities testified to by hin 


m 


(Exh. 27A 22-36). 
La 


Affidavit sworn to by George Cx isan, the 14th day of November, 
1975, picturing the general dis respect of govenmental authcrity 


for the purpose of counter-acting present and future unlawful 


governmental intervention ( Exhibit A, attached hereto). 


Copy fromNazi Conspiracy and Aggression, Opinion and Judgment, 


Office of United States Chief of ¢ ounsel for F »secution of Axis 
Criminality. United States Government Printing Office, Washington: 
1947, pp IL III, 4 through 35. ( Exhibit B, attached hereto). 


3. Memo, Money and banking, (revised February 1945, prepared by 
the Board of Governors of the Fede: il Reserve System with the assist 


ance of The Federal Reserve Bank of New York. (originally restricted) 
рр. VI and VII ( Exhibit 


C, attached hereto) 


Germany, a modern history by Marshail Dill, Jr w Edition 


Revised and enlarged, pp 327 through 364, ( Exhibit D, attached 
hereto), 


| 
| 
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Florida State University Studies, Number T wenty, 


Verdict on Scha« ht, A Study in the Prob'em of Political Guilt 


by Eral R. Beck, Florida State University, Tallahassee, 1955, 


PP 114 through 135, (Exhibit E, attached hereto). 


6. The Structure of the Nazi E« onomy, by Maxine Y.Sweezy, 


Instructor in Economics in Vassar Colleg, Cambridge, Massachusetts 


Harvard University Press, 194], Subtitle: Part for Harvard Studies 
in Monopoly and Competition, PP 238 and 239 (Exhibit F, attached 


hereto). 


(b) Proof of facilities which during the critical period were available 


to plaintiff for safe and riskless changes of his US investments. From 1934 to 


November 1938, I practiced as foreign exchange control specialist at Berlin, 


Germany, from the end of 1937 limited to Jewish clients in respect of their plans 


of emigration. On the basis of contacts from that period, | prepared the taking of 


expert evidence showing the practical continuation cf the 1937 Amnesty by curative 
repentance up to and beyond the outbreak of World War II. However, plaintiff waa 
deterred by the cost of such procf. Plaintiff therefore proceeded without such 
proof pursuant to my advice that, even if plaintiff had been without any way -out 


other than making the gift to Dwyer, his aciion should prevail because the ines- 


pability of the gift was diagnosed by Hall Sr. in the course of his practice of law, 
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because Dwyer had an "'executive'position partaking of the practice of law, and because 
Dwyer played an important part in the "execution " of Hall Sr's professional prescript. 

On those grounds, I a?-ised plaintiff to the effec. that Dwyer and her estate should 

in equity not be permitted to hold on to the unjust enrichment procured through 


a participation in the practice of law. 


II. Relief from the judgment herein is also prayed for under Rule 60 
(b) (4). In plaintiff's respectful submission, the judgment is void by reason of a 
violation of due process upon the following two separate and distinct grounds. 
In view of the manif estly extraordinary burden undertaken by the Court in its 
endeavor to penetrate into the multifold perplexities of the case at bar it hardly 
needs mentioning that the aftermentioned deficiencies of due process are found upon a 


purely objective test without implication of any shortcomings on the part of the Court. 


(a) The misunderstanding as set forth under 1 hereof and the pre- 
judice resulting therefrom have impaired plaintiff's conduct of the 


litigation herein to such a basic extent that due process is violated. 


(b) In addition, the apparent fact that the Court considered 

the 1938 actual fraud claim as the only claim herein has the consequence 
that the judgment objectively suffers from an ambiguity making it un- 
certain to determine what has been adjudicated, thereby creating a need 
for multiple further litigation and thus harar the administration of 


due process 


| 
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The objectively ambiguous points are these; 
Does the judgment leave a gap so as to be restricted to the issues 
raised by the claim of a 1938 actual fraud? Or does it also cover the 


claim of an equitable fraud consummated in 1967 or later? 


Is the cut-off of the claim by the Vesting Order also applicable 

to the claim of equitable fraud consummated in 1967 or later? 

In particular, is it adjudicated that thc said claim arose in 1938? 
Or that it created a pre-vesting interest in the gift property for 


plaintiff's benefit? 


As long as these matters are unsettled, plaintiff feels vor pelled tc 
commence a new action to cover the contingency that the judgrnent does not create 
any res judicata effect concerning the issue of equitable fraud pe -petrated through 
retention of the fund іп or after 1967. Furthermore, a potentia. · »peal from the 
instant judgment will, to protect the interest of the litigants, have to be somehow 
combined with any appeal from the judgment upon plaintiff's new action. In the 
alternative, either the said new action or the appeal from the judgment herein 


would have to be held in abeyance until the other is terminated. 


There is a precedent in the Second Circuit providing for clarification 


in the District Court of matters technically not covered by Rule 60 (b) (1) where 


a non-clarification would be apt to impede due process. 


correction of procedural complicatioi 


a contrary Supreme Court decision c] 


Court so as to simplify the litigation. 


, 531, Judge Friendly favored a 
(there through the handing down of 
even days after the judgment) in the District 


The same substantial principle, it is 


respectfully urged, should presently apply in the interest of due process. 


Sworn to before me this [st day 


of December, 1975 


vuPHIE ECKHAKUI 
lotary Public, State of New YOA 
No. 11-6143710 
Qu wens County 
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EXHIBITS ANNEXED TO FOREGOING AFFIDAVIT 


EXHIBIT A - AFFIDAVIT OF GEORGE CRISAN 935a 
AFFIDAVIT 


George Crisan of 6726 Fairwood Road, liyattsville,Maryland,being duly sworn, 
deposes and says: 


l.He is a citizen of the United States and a retired attorney for the 
Department of the Navy of the United States,before which he was an attorney 
with the General Services Administration;expert counsel (attorney) with the 
Foreign Claims Settlement Commission of the United States;and a Legal Analyst 
with the Law Library,Libr»ry of Congress. 


2. He is a member of the Maryland bar,and was a member of the Rumanian 
bar from 1930 - 1948,practicing law in Arad, Rumania, and specializing in 
banking and financial law. 


3. In the year 1938 conditions in Europe, with the take-over of the 
Government of Germany by the Nazi Party, and its announced intention of 
going to war to reunite German minorities, after taki:ngover Austria (1938), 
that Europeans felt a need to preserve their foreign assets at all costs, 
despite laws, decrees and regulations of all European governments to the 
contrary. 


4. In Germany especially the government, under the firm control of 
Hitler since 1933,pursued an economic policy directed toward war and the 
utilization of all German foreign exchange for the purpose of procuring war 
material. Many people at the time took whatever means they could, not only 
to save their assets, but also in attempt to help thwart Hitler's ambitions. 


5. Rumania was a satellite nation in Hitler's war aims, but had decrees 
imposing severe penalties on persons secreting foreign assets and refusing to 
turn them over to the Government, but lawyers even assited people in keeping 
their property out of the Government hands. It was a situation of desperation, 
where,knowing war to be imminent, and the steps Hitler planned to take, 
everyone who oppos*c him ~ra had the etrength to do so ton the law 
into his own hands in many respects. 


6. Hitler's laws and decrees were зо c.afiscatory that they were widely 
disregarded, even under the grave penalties.The Weimar Republic had been 
dead since 1933,long before 1938, and democracy по longer existed in Germany. 
In fact the Weimar Republic had been already extinguished by 1933 when Hitler 
came to power. 


George Crisan 


Subscribed and sworn to before me this 14th day of November 1975. 
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For SALE BY THe 
SNT OF DOCUMENTS 


TEN 


U. S. GOVERNMENT PEINTISG ÜFFICE 


WASHINGTON 25, D. С. 
45 Cexts (PAPER) 
$1.25 BUCKEAM 
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PRICE 


The United States of America, the Frencn Republic, the United 
Kingdom of Great Britain and Northern Ireland, and the Union 
of Soviet Socialist Republics 

—against— 

Hermann Wilhelm Goering, Rudolf Hess, Joachim von Ribbentrop, 
Robert Ley, Wilhelm Keitel, Ernst Kaltenbrunner, Alfred Rosen- 
berg, Hans Frank, Wilhelm Frick, Julius Streicher, Walter Funk, 
Hjalmar Schacht, Gustav Krupp von Bohlen und Halbach, Karl 
Doenitz, Erich Paeder, Baldur von Schirach, Fritz Sauckel, Alfred 
Jodl, Martin Bormann, Franz von Papen, Artur Seyss-Inquart, 
Albert Speer. Constantin von Neurath, and Hans Fritzsche, Indi- 
vidually and as Members of Any of the Following Groups or 
Organizations to Which They Respectively Belonged, Namely: 
Die Reichsrezierunz (Reich Cabinet); Das Korps Der Politischen 
Leiter Der  Natiotalsozialistischen Deutschen Arbeiterpartei 
(Leadership Corps óf the Nazi Party); Die Schutzstaffeln Der 
Nationalsozialistischen Deutschen Arbeiterpartei (commonly 
known as tke *SS") and including Die Sicherheitsdienst (commonly 
known as the “SD”); Die Geheime Staatspolzei (Secret State 
Police, commonly known as the *Gestapo") ; Die Sturmabteilungen 
Der N. S. D. A. P. (commonly known as the “SA”) and the General 

Staff and High Command of the German Armed Forces are as 

defined in Appendix B of the Indictment, 

: Defendants. 
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purpose of civilian population of or in occupied te: ritory, murder 
or ill-treatment of prisoners of war or persons on the seas, killing 
of hostages, plunder of public or private property, wanton de- 
truction of cities, towas, or villages, or devastation not justified 
by military necessity. 

“(e) Crimes against humanity: Namely, murder, extermina- 
tion, enslavement, deportation, and other inhumane acts com- 
initted against any civilian populatiou, before or during the war, 
or persecutions on political, racial, or religious grounds in execu- 
tion of or in connection with any crime within the jurisdiction of 
the Tribunal, whether or not in violation of the domestic law of 
the country where perpetrated. 

“Leaders, organizers, instigators, and acccmpliccs participating 
in the formulaticn or execution of a common plan or conspiracy to 
commit any of the foregoing crimes are responsible for all acts 
performed by any persons in execution of such plan.” 


These provisions are binding upon the Tribu.al as the law to be 
applied to the case. The Tribunal will later discuss them in more 
detail: but, before doing so, it is necessary to review the facts. For 
the purpose of showing the background of the aggressive war and war 
crimes charged in the indictment, the Tribunal will begin by reviewing 
some of the events that followed the First World War, and in particu- 
lar, by tracing the growth of the Nazi Party under Hitler's leader- 
ship to a positic of supreme power from which it controlled the des- 
tiny of the whole German people, and pavód the way for the alleged 
commission of all the crimes charged against the defendants. 


ll. THE NAZI REGIME IN GERMANY 


(A) THE ORIGIN AND Ага» or THE Nazi Panty 


On 5 January 1919, not 2 months after the conclusion of the Armis- 
tice which ended the First World War, and 6 months before the sign- 
ing of the peace treaties at Versailles, there came into being in Ger- 
many a small political party called the German Labor Party. On the 
12th September 1919, Adolf Hitler became a member of this party, 
« 1d at the first public meeting held in Munich, on 24 February 1920, he 
announced the party's program. That program, which remained un- 
altered until the party was dissolved in 1945, consisted of 25 points, of 
which the following 5 are of particular interest on account of the 
light they throw on the matters with which the Tribunal is con- 
cerned : 


“Point 1. We demand the unification of all Germans in the 
Greater Germany, on the basis of the right of self-determination 
of peoples, 


“Point 2. We demand equality of rights for the German people 
in respect to the other nations; abrogation of the peace treaties 
tuilles and St. Germain. 

“Point 3. We demand land and territory for the sustenance of 
our people, and the colonization of our surplus population. 

“Peint 4. Only a member of the race can be a citizen. A mem- 
ber of the race can only be one who is of German blood, without 
consideration of creed. Consequently no Jew can be a member 
of the race... 

"Point 22, We demand abolition of the mercenary troops and 
formation of a national army.” 


— 
-— 


Of these aims, the one which seems to have been regarded as the 
most important, and which figured in almost every public speech, was 
the removal of the “disgrace” of the Armistice, and the restrictions of 
the peace treaties of Versailles and St. Germain. In a typical speech 
at Munich on the 13th April 1923, for example, Hitler said with regard 
to the Treaty of Varsailles: 

“The treaty was made in order to bring twenty million Germ: ^s 
to their deaths, and to ruin the German nation... At its foun- 
dation our movement formulated three demands. 

“1. Setting aside of thé Peace Treaty. 

“2. Unification of all Germans. 

“3. Land and soil to feed our nation.” 


‘The demand for the unification of all Gcrmans in the Greater Ger- 
many was to play a large part in the events preceding the seizure of 
Austria and Czechoslovakia; the abrogation of the Treaty of Ver- 
sailles was to become a decisive motive in attempting to justify the 
policy of tha German Government; the demand for land was to be 
the justification for the acquisition of “living space” at the expense 
of other nations; the expulsion of the Jews from membership of the 
race of German blood was to lead to the atrocities against the Jewish 
people; and the demand for a national army was to result in measures 
of rearmament on the largest possible scale, and ultimately to war. 

On the 29th July 1921, ihé party which had changec its name to 
National Sozialistische Deutsche Arbeite> Partei (NSI AP) was re- 
organized, Hitler becoming the first “Chairman.” It was in this 
year that the Sturmabteilung or SA was founded, with Hitler at its 
head, as a private paramilitary force, which allegedly was to be used 
for the purpose of protecting NSDAP leaders from attack by rival 
political parties, and preserving order at NSDAP meetings, but in 
reality was used for figh..ng political opponents on the streets. In 
March 1923, the defendant Goering was appointed head of the SA. 

ie procedure within the party was governed in the most absolute 
way by the “leadership principle" (Fuehrerprinzip). 


ce in Munich. Hitler and some of his follower irst mex 
in the Buergerbraeu Cel.ar, ‹ | i by the 
var me Minister Kahr, with the intention of « taining fror 
vith Berl On thi TT <r of the 
sav lan 1 tw forth 4 1 


+ 
[3 
‚э 
з 
ov 
— 
le, 


5 lley e fred d after a d of 
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it clear that if it was not; assed, further forceful measures wouk 
ton, the act was passed on the 24th March 1933 

) Tas So DATION CP POWER 
e NSDAP, having achieved power iid thia way 
tend its Sola y vhase of German ilie. © 
геге نتم‎ cut property aud а conf 
eir members placed t ution camps. ( 
efendant G + founded in Prussia the Gehe 
st о > lic 1 T ied to ti à 


ро that its main task was to eliminate political орропеціз of 


m and Hitler. On the 14th July 1933, a law was 
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he С. vernment of the Reich. itep tative 
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led to secure control of the Civil Service. Thi 
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À t y j - 
from the bench for political or r | re [hey were spied upon 
nd mede subject tc t! trongest pre e to join t Nazi Party as 
slternative to being disn ЖЬ, ' Sup: Court acquitted 
thi f tha four defendants charged wi mnt ty in the Bi tag 
ire, its ] tion in cases of treason was there: “ter taken away and 
riven toa newly est hed “People’s Court.” consisting of two judges 
ind five offi sof the party. Special rts wer + up to try political 
cru ind y party members were i ' t juds Persons 
were arrested by the SS for political т ns, and detained in prisons 


‘thout newer to inter- 


M * t^m y narte we 
vere іп any way. 4 were granted nembers of the party who 
had been sentenced by the judges for proved offenses. In 1935 severa 

ic of the Hohenstein concentration camp were convicted of in 


nt upon the inmates. High Nazi ofic:ais trie 


to influence the court, and aft 


flicting brutal treats 


1 
er the осілі had been convicted, Hitler 
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NSDAP directive announcing a “coordination action to De irried 
out on the 2nd Mav against the Free Trade Unions. ‘The direct 

ordered that SA and SS men wer to be empl lin the planned “oc 


f th ve! 
F DAF), controlled the NSDAP, and which. in practice, all 


chairmen of the 


workers in Germany were compelled to join. 
unions were taken into custedy and were subjected to ill-treatment, 


ing from assault and battery to murder. 
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their effort to combat the influence of the Christian churches, 
e doctrines were fundamentally at variance with National Social- 
hilosophy and practice, the Nazi Government proceeded more 
S. The extreme step of banning the practice of the Christian 
ton was not taken, but year by year efforts were made to limit 
nfluence of Christiani ty on the German people, since, in the 
s used by the defendant Bormann to tho defendant Rosenberg 


1 official letter. “The Christi: 


ian religion and National Soci..list 
ines are not compatible." In the month of June 1911, the de- 
int Bormann issued a secret decree on the relation of Christia: rity 
National Socialism. The i2cree stated iet: 


Wee 
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More and more ile pecple must be separated from the churches 
EI 


nd their orzans, the pastor * *, Never again must an in- 
luence on . :dership of the people be yielded to the churches. 

This influence must be I ргохе: 1c completely and finally. Only the 
Reich Government and by its direction the party, its componez.ts 
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nd ziz.2ed units, have a right to leadership of the people.” 


ym the earliest days of the NSDAP, anti-Semitism had occupied 
nincut plece in national socialist thought and propaganda. The 
who were considered to have no right to German "citizenship, 
held to have been largely responsible for the troubles with which 
ation was aillicted following on the war of 1914-18. Further- 
the antipathy to the Jews was intensified by the insistence which 
aid upon the superior rity of "the Germanic rece and blood. The 
ichap. ~ of book 1 of “Mein Kampf” is dedicated to what may 
led the "Master Race” theory, the doctrine of Aryan superiority 
1и other races, and the right of Germans in virtue of this su- 
‘ity to dominate and use other peoples for their own euds With 
ming of the Nazis into power in 1933, persecution of the Jews 
ıe official state policy. On the 1st April, 1933, a boycott of 
h enterprises was approved by the Nazi Reich Cabinet, and 
g the following years a series of anti-Semitic laws were passed, 
sting the acti, ‘es of Jews in the Civil Service, in the legal 
ssion, in jourgalism, and in the armed forces. in September 
the so-called Nurnberg Laws were passed, the most important 
of which was to deprive Jews of Garman citizenship. In iiis 
he influence of Jewish elements on the afaics of G 


er many was 
ished, and one more potentia; source of opposition to Nazi 
' was rendered power!.ss, : 


In any consideration of the crushing of opposition, the massacre of 
the 30th June 1934 must not be forgotten. It has become known as the 
“Roehm Purge” or “the blood bath," and revealed the methods which 
Hitler and his immediate associ:tes, including the defendant Goering, 
were ready to employ to strike down all opposition and consolidate 
their power. On that day Roehm, the Chief of Staff of the SA since 
1931, was murdered by Hitler's orders, and the “Old Guard” of the SA 
was massacred without trial and without warning. The. pportunity 
was taken to murder a large number cf people who at one time or 
another had opposed Hitler. 

The ostensible ground for the murder of Roehm was that he was 
plotting to overthrow Hitler, and the defendant Goering gave evidence 
that knowledge of such a plot had come to! s ears. Whether this 
was so or not it is not necessary to determine, 

On July 3rd the Cabinet approved Hitler’s action and described it 
as “legitimate self-defense by the State.” 

Shortly ‘afterwards Hindenburg died, and Hitler became both 
Reich President and Chancellor. At the Nazi-dominated Plebiscite, 
which followed, 38 million Germans expressed their approval, and 
with the Reichswehr taking the oath of ellegiance to the Fuchrer, full 
power was now in Hitler’s hands. 

Germany had accepted the Dictatorship with all its methods of 
terror and its cynical and open denial of the rule of law. 

Apart from the poligy of crushing the potential opponents of their 
regime, the Nazi Government took active Steps to increase its power 
over the German population. In the field of education everything 
was done to ensure that the youth of Germany was brought up in the 
atmosphere of Natioral Socialism and accepted Nationa! Socialist 
teachings. Афеаг]у as the 7th April 1923 the law reorganizing the 
Civil Service had made it possible for the Nazi Government to remove 
all “subversive and unreliable teachers”; and this was followed by 
numerous other measures to make sure that the schools were staffed by 
teachers who could be trusted to teach their pupils the full meaning of 
the National Socialist creed. Apart from the influence of National 
Socialist teaching in the schools, the Hitler Youth Organization was 
also relied upon by the Nazi Leaders for cbtaining fanatical support 
fron the younger generation. The defendant von Schirach. who had 
been Reich Youth Leader of the NSDAP since 1001, was appointed 
Youth Leader of the German Reith in June 1933. Soon all the youth 
organizations had been either dissolved or absorbed by the ilitler 
Youth, with the exception of the Catholic Youth. The Hiler Youth 
was organized on strict military lines, and as early as 1933 the 
Wehrmacht was cooperating in providing premilita ^ tr.ining for the 
Reich Youth 

The Nazi Government endeavored to unite the Nation in support 
of their policies through the extensive use of propaganda. A number 
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, radio, films, publishi a 
entertai nment and cul 
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Propaganda, which together with a correspor ndi ing organization 
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nsible for exercising this supervision. The defendant Rosen- 
played a leading part in disseminating the National Socialist 
ines on behalf of "the he defendant Fritzsche, in con- 
ion with Goebbels, j I e same task for the State. 
e greatest emplasis was laid on the supreme mission of the 
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(D) Mzssczzs OF ZZ2-ALZAMENT 


iring the years immediately following Hitler’s appointment as 


icellor, the Nazi Government set about reorganizing the eco- 
ic life of Germany, and ia particular the armament industry. 
was done оп a vast scale and with extreme thoroughness. 

2 financial foundation for the building 


was necessary to lay a secur 
Tnaments, and in April 1935, the defendant Goering was appointed 
dinator for raw materials and foreign exchange, and empowered 


upervise all state and party activities in these In this 
city he brought together Шә War Minister, th е Minister of Eco- 
ics, the Reich Finance Minister, the Presicent of the iteichsbank, 
the Prussian Finance Minister to discuss problems connected with 
mobilization, and on the 27:h May 1920, in addressing these 
, Goering opposed any financial limitation of war production and 
2d that “all measures are to be considered from the standpoint of 
assured waging of war." At the Perty Rally in Nurnberg in 
3, Hitler announced tho establishment of the Four-Year Plar | and 
appointment of Goeri ng as the — ntiary in charge. 
ring was already engage ' in building a strong a - force and on the 


July 1938, he announce. со a number of lead nz German aircraft 
vatacturers that the German =ч Force was already superior in 
lity and quantity to the E nglish. On the 14th October 1938, at 


ther conferei ice, Goering woes that Hitler had instr ad 
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him to organize a gigantic armament program, which would make 


insienifieant all previous ach levements He said fees he ha ] been 


ordered to build as rapidly as possible an air force five times as large as 
lv T lanned, to increase the < spe F 


ny, and to concentrate on offe nsi ] 
artillery and heavy tanks. He then laid down a snecifi prn 
desicned to accom} ] h rearm: iment 
had been accompli shed was stated by Hi der in his memorandum of 
9 October 1239, after the campaign in Poland. He said: 
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lish these ends, 


“The military application of our people's strenzth has been 
carried through to su h 2n exte in a short time at any 


1 


rate it cannot be marked!y seen d upon by any manner of 
eft... 


“The warlike equipment of the German people is at present 
larger in quantity and better in quali ty for a greater number of 
German divisions than in the year 1914. The weapons them- 


selves, taking a ‘substantial cross-section, are more modern than 
is the case of any other country in the world at this time. 
They have just proved their supreme war worthiness in their 
Victorious campaign . . . еи is no evidence available to 
show that any country in the world disposes of a better total 
ammunition stock than the Reich «4» зед А, lery is 
not equalled by any country in the world.” 


Ia this reorganization of the economic life of Gern any for military 
purposes, the Nazi Government found the German armament industry 
quite willing to cooperate, and to play its part in the rearmament 
prog: In April 1933, Gustav Krupp von Bohlen submitted to 
Hitler on behgjf of the Reich Asso ciation of Ge 


for the reorganization of SM 


n mdr 
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cterized by the desire to coordinate economic measures and po- 
litical necessity. In the plan itself, Krupp stated that, “The turn of 
political events is in line with the wishes which I myself und the board 
of directors have cherished for a long time." Wia: Кг upp meant by 
this statement is fully shown bv the draft text of a speech which he 
planned to deliver in the Univ rsity of Berlin in January 1944, though 
the speech was in fact never delivered. Refer: ing to the years 1919 
to 1933, — wrote: “It is the one great merit of the entire German 
war economy that it did not ri 


idle during those bad years, етеп 


though its activity could not be brought to light, for obvious reasons. 
Through years of secret work, scientifie and basic groundwork w as 
laid in order to be ready again to work for the German armed forces 
at the appointed hour, without loss of time or e xperience . . . Only 
through the secret activity of German en terprise be Фр the 
experience gained meanwhile through production of peacetime goods, 
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ived 
i v's military power.” 

In October 1933, Germany withdrew from the International Dis- 
armament Conference and League of Nations. In 1955 the Nazi Gov- 


ernment decided to take the first open steps to free itself from its 
obligations under the Treaty of Versailles. On the 10th March 
1935, the defendant Goeri v announced that Germany was building 


Six davs later. on the 16th March 1935, a law 
› the signatures, among others, of the defendants 
„ Frick, Schacht, and von “зай instituting 
rvice and fixing the est tablishment of the Ger- 


a military 


man Army at a peacetime strength of 500,000 mer In an endeavor 
to reassure public opinion in cther countries, the Government an- 

cunced on the 91st May 1935, that German> would, though renounc- 
:wmaraent clauses, still respect tke territorial limitations of 


ing the dis 


the Versailles Treaty, and would comply with the Locarno Pacts. 
satuti less, on the very day of this announcement, the secret Reich 


Defense Low was passed and its publicati on forbidden by Hitler. In 
this M v,*he powers and duties of the Chancellor and other Ministers 
were defined, should Germang become involved in war. It is clear 
from this law that by May of 1935 Hitler and his Government - 
arrived at the stage in the carrying out of their policies when it w 
necessary for them to have in ex.stence the requisite machinery iw r 
the administration and governzent of Germany in the event of their 
g to war. 
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e time that this preparation of the German economy 10 
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war was being carried out, the ( German armed forces themselves were 
pre paring for a rebuil lding of Germany's armed strength. 
The German Navy was particularly active in this regard. The ой- 
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cial German naral historians, Assmann and Gladis 
Treaty of Versailles had only been in force for a rew months before it 


was violated, particularly in the construction yf a new submarine arm. 
The publications of Captain Schuessler and Colon el Scherf, both of 
which were sponsored by the defendant Raeder, were des: 1 to show 


the Ger Ї | 
fiance of the Treaty of Versailles. 
The full cetails of these publications have been given in evidence. 


On the 12th May 1924. the defendant. Racder issued the ‘op Secret 


е 1 a v 1 £ sh, vv'e Far 
ian people the nature oi ine Navy's епогі to rear 


armament plan for what was called the Third Armament Phase. 
This contained the sentence: 

“АШ theoretical and practical A-preparations are to be drawn 
up with a primary view to readiness for a war without any alert 
period.” 

One month later, in June 1934, the defendant Raeder | iad a con- 
° versation with Hitler in which Hitler instructed him to keep secret 


the constructic -boats and of warshi} ver the limit of 10,000 
( which wa | being undertaken. 
l on the 2d November 1034, the defendant Raeder had another 
T 


con isation with Hitler and the defendant Goering, in which Hitler 
t he considered it vital that t! : hould 


t 
. as no war could be carried on i 


sed as planned the Navy was 
not able to safeguard the ore imports from Scandinavia." 

The large orders for building given in 1923 and 1921 are sought to 
be excused by the defendant Raeder on the groun: tiations 
were in progress for an agreement between Germany 4 it Brit- 

n permitting Germany to build ships in excess of the provisions of 


the Treaty of Versailles. ен agreement, which was signed in 1935, 
restricted the German Ma vy tc a tonnage equal to one-thi f that 
of the British, except in respect of U-boats where 45 percent was 
ed, subject always to th › rig) it to exceed tl 


informing the British Government and giving them 
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of dis 'Usslon 

Tio Ar alo- German Treaty fo! 
Powers bound themselves to notify 
gram at least + months before any action was taken. 


pro- 


It is admitted thet these clauses were not adhered to by Germany. 
In capita! vessels, 757 ex », the dic-iacement 82:15 were falsi- 
fled by 90 percent, hls in the ca 2 U-bosts 
toriar a 5; 
ct in the snhore of submarine construction 
ed ihe least to the restrictions of the German- 


The importance of these breaches of the Treaty is seen when the motive 
for this rearmament is consid In the year 1940 tne defendant 


Raeder himself wrote: 
“Tha Fuehr 
off the th: 
time, the Navy л 
U-boat Н 

strength iz all 


a powerful 
Tezar ds 
sone d for 


warfare on the 


The Nazi Governmen 
May 1925, their intention tor 
Treaty of Versailles. On the 
Treaty, the demilitarized zone of the Rhineland was entered by Ger- 
man troops. In announcing this action to German Reichstag, Hitler 


endeavored to 


justify the reentry by references to the recently con- 


cluded alliances between France and the Soviet Union, and between 
Czechoslovakia and the Soviet Union. He also tried to meet the 
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hostile reaction which he no doubt expec ted to follow this violation of 
the Treaty by saying: 


“We have no territorial claims to make in Europe.” 


11. THE COMMON PLAN OF CONSPIRACY AND AGGRESSIVE WAR 

The Tribunal now turns to the consideration of the crimes against 
peace charged іп the inc ‘ctment. Count one of the indictment charges 
the defendants with consp! 
crimes against peace. & 
fendants with comming 


‘ine a common plan to commit 
lictment charges the de- 


; against peace by planning, 


preparing, initiating. and w wars of aggression against a num- 
ber of cther States. ba convenient to consider the question of 
he existence of a common plan апа the question of aggressive war 
together, and to dea! later in this judgment with the question of the 


individual responsibility of the defendants. 

The charges in ihe indictment that the defendants planned and 
waged aggressive wars are charges of the utmost gravity. War is 
essentially an evil thing. its conscquences are not confined to the 


tatlim ment cera nl n á 


beliccrent states algne, but aZcct the whole world. 
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harzed in the indictment is the war against Poland begun on the 
> о 5 

ptember 1929. 

Before examining thas charre it is necessary to look more closely 


о соп 


at some of the events which preceded these acts of aggression. The 
war стаіла Poland did not come suddenly out of an otherwise clear 
sky: the evidence has made it plain that „215 war oi 2 sion, as well 


as the sei 


zure of Austria and Czechoslovakia, was premeditated and 
carefully prepared, and was not undertazen until the moment was 
thought opportune fcr it to be carried wirougn 23a icünite part of the 


preordained scheme and plan. 


For the aceressive designs of the Nazi Government were not acci- 
denis arising out of the immediate politicai situation in Europe and 
the world; they were a deliberate and essential part of Nazi foreign 
policy. 

From the beginning, the National Socialist movement claimed that 
its object was to uniic the German people in the consciousness of 
their mission and destiny, based on inherent qualities of race, and 
under the guidance of the Fuehrer. 

For its achievement, two tlrings were deemed to be essential: The 
disruption of the European order cs it had existed since the Treaty 


ТА 


. 


nd the 
pet ign 


of Versailles, and the creation of a Greater Germa à 
frontiers of 1914, This necessarily involved the irs 
territories 

War was seen to be inevitable, or at the very least, highly prob- 
ble. if these purposes were to be acc SAA shed. The Germar people, 
de fore, with all their resources, were to be organized as a great 
political-military army, schooled to obey without question any policy 
o creed by the State. 


FS t 
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(A) Preparation ror Accression 


In “Mein Kampf” Hitler had made this view quite plain. It must 
be remembered that “Mein Кат D was no mere private diary in 
which the secret thoughts of Hitler were set down. Its contents were 
rather zicclaimed from tho house tons. It was used in the schools 
and universities and among the Hitler Youth, in the SS and the SA, 
and among the German people generally, even down to the presenta- 
o" of an official copy to al! newly married people. By the year 

945 over 615 million copies had been circulated. The general con- 
tents are well known. -Over and over again Hitler asserted his belief 
in the necessity of force as ths means of solving international prob- 


lems, as in the following quotation: 


“The soil on which we now live was 
Heaven on our forefathers. They had to conquer it by risking 


their lives. So also future, our people will not obtain 
territory, and herewith means of existence, as a favor from 


„апу other people, b hare to 


triumphant sword.” 


t 
"Mein Kampf” contains many such passages, and the ext ling of 
force as an instrument of foreign policy is openly proclaimed. 


The precise objectives of this policy of force are also set forth in 
detail. The very first page of the book asserts that “German-Auctria 


it by the power 02 a 


must be restored to the great German Motherland,” not on economic 
grounds, but because “people of the same blocd should be in the 
same Reich.” 

The restoration of the German frontiers of 1914 is declared to be 
wholly insufficient, and if Germany is to exist at all, it must be as a 
world power with the necessary territorial magnitude. 

“Mein Kampf” is quite explicit in stating wore the increased 
territory is to be found: 

“Therefore we National Socialists have purposely drawn a line 
through the line of conduct followed by pre ar С iny in for- 
eign policy. We put an end to the perpetual Ссн march 
towards the south and west of Europe, and turn our eyes towards 


the lands of the east. We finally put a stop to the coloni^! and 
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trade policy of the prewar times, an 
policy of the future. 
“Rut when we sneak of new territi 


think principally ‹ fR ı and the bord 


Mein Kampf” is not to be regarded 2s 
as an inflexible policy or pian inca} le o 

Its importance lies in the unm: taka 
vealed throughout its pages. 


(B) Tne PLANNING or ACGRESSION 


Evidence from captured locuments has revealed that Hitler held 
four secret meetings to whic! 
reference because of the light they shed upon the question of the com- 
mon plan and aggressive war. 

These meetings took place on the 5th November 1057, the 23d of 
May 1939, the 22d of August 1939, and the 23d of November 1939. 

At these meetings important declarations were made Ьу. Hitler as 
to his purposes, wh: `ћ are 0 quite: unmistakable in their terms. 


Tribunal proposes to make special 


TES "E EE fta oat 
The documents which record wasi LOCA g taco at these meetings have 
heen -——- л рин ті at a4 " hae oe Jafon 


ing counsel. 
sid, for example, 


been subj; -0 S mo crit cisM 2i ius 225 0 of гс 
1 3 1 


-nied, but it is 


ata ^ 


Their essential authenticity 13: 


that they do not propose to bə verbatim transcript f the speeches 
they record, that the document dealing with the meeting on the 5th 
November 1997, was dated 5 cays after the meeting ha “token place, 
and that the two documents d: caling with the meeting of August 22, 
1929 differ from one anc*her, and are unsigned. 


fal 


wii akinz: the fullest allowance for cr iticism of this kind, the Tr ibunal 
is of the opinion that the documents are ‹ documents of the highest value, 


and that their auther nticity and substantial truth are established. 


They are cbvio ı1 records of the events they describe, an d 
they ave been prt such ia the archives of the German Gov- 


ernment, from whose custouy they were captured. Such documents 
could never be dismi ud: ventions, псі even as inaccurate or dis- 


torted ; they plainly record events which actually took place. 
(C) CONFERENCES OF THE 25RD NOVEMBER 1939 AND Stu NOVEMBER 1091 


It will perhaps be useful to deal first of all with the meeting of the 
93d November 1929, when Hitler с slled his supreme commanders to- 
gether. A record was ma le of what was said, by one of these present. 


‘At the date of the meeting, Aus tria and Czechoslovakia had been in- 
corporated into the German Reich, Poland had been \ conquer d by the 
German armies, and the war with Great Britain and France wa stil 


in its static phase. The moment was opportune for a rev iew of past 


events. Hitler informed the commanders that the purpose of the con- 


‘ө was to give them an idea of the world of his thou з, and to 


hem his decision. He there upon reviewe ] his political task since 

and referred to the secession of Germany from the League of 
ations, the denunciation of the Disarmament Conference, the order 
the introduction of c тр! armed service, the 
occupation of the Rhineland, the seizure « istria, and the action 


against Czechoslovakia. He stated: 


“One year later, Austria came; this step also was considered 
doubtful. It brought about a considerable reinforcement of 
the Reich. The next step was Bohemia, Morovia, and Poland. 
This ps also was not possible to accomplish in one campaign. 
First of all, the western fortification had to be finished. It was 
not р ossible to reach the goal in one effort. It was clear to me 
from the first moment that I could not be satisfied with the 
Sudeten German territory. That was only a partial solution. 
The decision to march into Bohemia was made. Thea followed 
the erection of the Protec torate and with that the basis for the 


action against Poland was laid, but I wasn't quite clear at that 
ә 


T uld сфе Sent ^ ha ` end hen h 
r I should start Êrzè against the east 224 then in the 


y I did not orga nize the armed 

in order not to strike. The decision to strike was always 
Earlier or later I wanted to cive the zzc5lem. Unde 

ssure it was decided that the ecst xas to be attacked frst.” 


This address, revivi 


ming the aggress 
intentions present fron , Leyond any quection of 
doubt the character of the actior: against Austria and Czechoslovakia. 


and the war agai st Voland. 


cr vize versa... R ical! 


à Vivo 


ying tha nenrroce sive 


For th удаб all оё eccomnlished according to pian; and : че 
nature of that plan must now be examined in a little more detail. 
At the meeting of the É Ti November 2229, Hitier was locking back 
io din accomplished; at the earlier m з now to be considered, 
} and revealing his plans to his confederates. 
tive. 


was look " 
Was i oking fors 


пе con: parison 


3 
The meeting hel clin on the 5th 
02 
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November 1937 was attended ! nt Color 12: 


— 9 
zca, riitier s 


> 10th Коз ven nber 1991 and 
The persons present were Hitler, and the cefendants Goering, 
von Neurath, and Reeder, in their capacities as Commander in Chief 
of the Luftwafic, Reich Foreign Minister, and Commander in Chief 
of the Navy respectively, General von Blomberg. Minister of War, 
and General von Fritsch, ihe Commander in Chief of the Army. 
Hitler began by saying that the subject cf өз conference was of 
such high importance that in other States it would lave taken plac 


before the Cabinet. He went on to say that o» subject matter of 


his speech was the ri 
exper ence luring | 115 


the statements he was about t ke should be | 1 | 
case of 1 death 2s 1 ist w ind testar t Hit 
was the problem of living ind hi | vario 
solutions, only to set them 15 H ] that the 1 
living space on the continent of Europe was therefore necessary 
expressing himself п these word 
“Tt i juering people but of conquering аст 
cult ace. It would also be more f^ the purpose 


al troducing territory in Europe directly 


4 А і } ы © t 
J and 1 nd ti lution would 
* T $ г 
i ецесь л € r ) ner 
105—1 0п e. British Empire 
proved у spa І п can only be effected by breaking 
B 3664 „у жа ; i & 1! is s à 1 
resistance and taking risks Even set-backs are unavoidable; 


neither formerly nor today has space been found without an 
т always comes up against the proprietor.” 
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mpossible to accept the contention that Hitler did not 


purpose. [tis imp 

actually mean war; for after pointing out that Germany might ex 
" 1 Tt ' ET lar and bear , l Y " 

pect the oppositi п of England and г rance, and ınalyzing the strengta 


and the weakness of those powers 1n particular situations, he con- 


tinued: 


“The German question can be jlved only by way of force, 

; ч ка «ы 
and this is never without risk... 41 we piace the decis.on to 
apply force with risk at the head of the following expositions, 


n’ and ‘how’. In 


then we are left to reply to the questions W 


this regard we have to decide upon thre: different cases.” 


The first of these three cases set i th а hypotl ıi international 


situation, in which he would take action not later than 1943 to 1945, 


Sa ing: 
“Tf the Fuehrer is still living then it will be his irrevo able 

ye decision to solve the German space problem not later than 1943 to 
1945. Tho necessity for action before 1043 to 1945 will come 


under consideration in cascs 2 and 9. 


The second and third cases to which Hitler referred show the plain 
rakia, and in this connection 


intention to seize Austria and Czechoslo: 


Hitler said: 


———— 
w-— 


lev! . 1 


This decision to seize А lovakia was discussea 
some detail: the action was to be taken a: n as a ravorable opp: 
tunity pres ented itself. 

Ihe military strength which Germany had been building up since 


33 was now to be directed at he two specific ountries, Austria and 
me X choslovakia. 3 

ıe defendant Goering te 
Ps T Hitler actually 


to attack Austria and Czech¢ lovakia, and 


that the purpese of the conference was only to put pressure on von 
Fr » si 
Г! ( fat nor von Wye h 
he d nor n Fritsch, 
г von B! nt war, a cor 
viction the defendant Racde: ims that he held up to the 
99d August 1939. The basis of tài viction was his hope that Hit- 
1 1 té " 1 "apy nv" арц з реи 1 
ler would obtain a “political iermany's problem ut 
that tliis means, when п f that Germany’s posi- 
tion would Legso good, and Ge i migzt so overwhelming, 
that the territory desired с‹ i without fighting for it 
It must be remembered too th 12724 intent with re- 
gard to Austria was actual thin a little over 4 months 


fron: the date of the meeting, and within les than a year the first 
nort of Czech lovakia was 2030г: TE 23.0 3 h mi > and Moravia 


a few months later. If any doubts had existed in the minds of any of 


his hearers in November 1937, after March cf 1929 there could no 
longer be any question ti ег w^3 in deadly earnest in hie de- 
cision to resort to war. ribunal is satisfied that Lieutenant 
Colonel Ho h’s account of the meeting is substantially correct, 
and that those present knew tliat Austria and Cz hosiovakia would 
be annexed by Germany at the first possible opportunity 


(D) Tur Sr:zcar or AUSTRIA 


The invasion of Austria was a premeditated aggressive step 
furthering the plan to wage aggressive w^:3 against other countries. 
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з a result G nv's flank т oct that ( \ 
being greatly wea! 1 7 4 i 1] А s ' 
ze 
of “Tet raum": V s of trained fig 4 id 
been 2 sag 1 ‚ . f foreim ngre re es th« 
rearmament progr 11 been m tly strengt} ned 
On the 21st May 1935 Hitler a unced in the Reichstag that G 
many did: hor to att Austria or to interfere in her 
О ; ist May 1926 he pul v coupled ( ho 
i \ 1 1 ı1 of t 2 f entio and als 
lvo i P 'ed bv tr ity t full sovereizmt v of 


fact 1 by Germany in the month of March 1928 


1 urs before that date the National Socialists in Ger 
many had beer per т with the National Socialists of Austria 
with t sItiniuce object of it norating Austria into the German 
Reich. The Putsch of July 25, 1934, which resulted in the assassina- 


tion of Chancellor Dollfuss, had the seizure of Austria ts object; 
өй? 


» that the National Socialist 


but the Putsch failed, with the conscquen 
Party was outlawed in Austria. Оп the 11th July 1936 an agreement 


d 
= nsi NAE DO A = 1 ars ar °з 
vas entered into between the two countries, ariicie 1 o£ which siatea: 
1 ` And —— т; owes 0 } 2 1 € TM +? 
52 Gelman aOovcerzzacle сп s the full sovereignty of 
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-ments of the German Fuehrer aad Chancellor of tke 21st May 
J99. 
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“Zach of the two Govert regards the i 


luding the question of ian National : 


ine in the other country as a rnal aiiair of t? К 
:pon which it will exercise neither direct nor indirect influence." 

Ihe National Socialist movement in À 1, г. continued its 
illeral activities under cover of secrecy; and the National Socialists 


of Germany gave ‘he ; arty active support The resulting “incidents 


‘sore seized upon оў the 


interfering in Austri: 


Novemuer 1937 these rapidly multipiied. The relation- 


пр between the two countrics May )H ica, and unaiuy the 
Austrian Chancellor Schuschnigg was persuaded by the defendant 
von Papen and others to sec f 

piace at Berchtesgaden on the 12th 1 ebiuary 1633. The defe! dant 
Dr. Schuschni 


Keitel was present at the conference, ai 
ened by Hitler with an immediate invasion of Austria. Schuschnigg 


finally a rreed to grant a polit: il апи tv to various Nazis convict 1 
” АБ - 


ot crime, and to appoint the Nazi Seyss-Inquart as Minister of the 
Interior and Secwity with control of the police. On the 9th March 
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193§ an attempt to preserve the independe: f his country, Dr. 
5 hnigg decided to hold a plebescite on ti tion of Austrian 
Independence, hich was fixed for the 13th March 1935 Hit'er, 9 
( tan ultimatum to 8 hnigg that the ple! ite must 
be withdrawn. In the afternoon and evening of the 11th March 1938 
the defendant Goering made a series of det is upon the Austrian 
After 


em 
£ 
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С 4 
lema rd put forward that S r t resign, and that the 
lef int Se Inquart s 1 ted ell I nec- 


refusing to appoint Seyss-Inquart as Chancellor, gave way and ap- 
pointed him. 


Meanwhile Hitler had given the final order for the German troop 
to cross the border at dr 7 on the 12th of March and instructed Seyss- 
Inquart to use formations of Austrian National Socialists to depose 


S lepos 

Miklas and to seiza control of the Austrian Government. After the 

order to march had been given to the German troops, Gcering tele- 

phoned the Cerman Embassy in Vienna and dictated g telegram ın 

which he wished Seyss-Inquart to send to Hitler to justify the mili- 
а 


tary action which had already been ordered. It was: 


áJ als 


Austrian Government, which, after the dis- 


+ f rernmoent.<« 


ria, sends to the German Government 


and to help it to prevent 


tha nr "f act 
еп сл», GOSE LO SU DOL 1611 


bloodshed. For 4115 purpose it asks the German Government to 


send German troops as soon as p 
» " ~ $ * ғ 
Keppler, an oficiul of the German Embassy, renlicd 
3 
“Well, SA and SS are marchinz thr he streets, but every- 
thing is quiet 
After some further discussion, Goering state 
“Plea »w him (Seyss-Inquart) t ext of the telecram, 
and do tell him that we are asking him—vw ll, he doesn't even have 
to send the telegra All he ni з to do 1s to say ‘Agreed 9 
Seyss-Inquart never the tel er even telegraphed, 


It appears th . as nas he was apt ted Chancellor, some time 


after 10 p. m., he called Keppler and told him to cali up Hitler and 


transmit his protests against t] pation. This action outraged 
the lefer lant Goerii r, | 1 e “It uld dist rb the I t of the 
Fuehrer, who wanted to go to Austria tiie next дау.” At 11:15 p. m. 


an oficial in the Ministry of Prupaganda ia Deriin telephoned the 


German Embassy in Vienna and was told by Keppler: “Tell the 


General Field Marshal that Seyss-Inquart agrees.” 
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At daybreak on the 12th March 1928, German troops marched into 
Austria, and met with no resistance. It was announced in the German 
press that Seyss-Inquart had bccn appointed the successor to Schu- 
schnigg, and the telegram which Goering had suggested, but which 
was never sent, was quoted to show that Seyss-Inquart had requested 
the presence of German troops to prevent disorder. On the i3th 
March 1938, a law was passed for the reunion of Austria in the German 
Reich. Seyss-Inquart demanded that President Miklas should sign 
this law, but he refused to do so. and resigned his office. He was 
succeeded by Seyss-Inquart, who sied the Jaw in the name of Austria. 
This law was then adopted as a law of the Reich by a Reich Cabinet 
decree issued the same day, and signed by Hitler and the defend: ats 
Goering, Frick, von Ribbentrop, and Hess. 

It was contended before the Tribunal that the annexation of Austria 
was justified by the strong desire cxpressed in many quarters for the 
union of Austria and Germany; that there were many matters in com- 
mon between the two peoples that made this union desirable; and that 
in the result the object was achieved without bloodshed. ; 

These matters, even if true, are really immaterial, for the facts 
plainly prove that the methods cmployed to achieve the object were 
those of an aggressor. The ultimato factor was the armed might of 
Germany ready to be used if any resist: ace was encountered. More- 
over, none of these considcratiozs az pear from the Hossbach account 
of the mee-ings of the 5th November 1937, to have been the motives 
vrhich actuated Hitler; on the contrary, all tho emphasis is there laid 
on-the advantage to be gained by Germany in her milit ry strength 
by the annexation of Austria. 


(E) THE SEIZURE or CZECHOSLOVAKIA 


The conference of the 5th November 1937, made it quite pizin that 
the seizure of Czechoslovakia by Germany had been definitely decided 
upon. The only auestion remaining was the selection of the.suitable 
moment to do it. On the 4th March 1938, the defendant von Ribben- 
trop wrote to the defendant Keitel with regard to a suggestion made to 
von Ribbentrop by the Hungarian Ambassador in Berlin, that possible 
war aims against Czechoslovakia should be discussed between the 
German and Hungarian armies. In the course of this letter von 
Ribbentrop said: 

“I have many doubis about such negotiations. In case we 

should discuss with Hungary possible war aims against Czecho- 

- Slovakia, the danger exists that other parties as well would be in- 
formed about this.” 


On the 11th March 1938, Gocring made two separate statements to 
“М. Mastny, the Czechoslovak Minister in Berlin, assuring him that 
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the developments then taking place in Austria would in no w 1у have 
man Reich 
and Czechoslovakia, and emphasized the continued earnest endeavor 
on the part of the Germans to improve those mutual relations. On 
the 12th March, Goering asked M. Mastny to call on him, and repeated 
these assurances. 

This desi т to keep Czechoslovakia quiet whilst Austria was ab- 
sorbed was a typical maneuver on the part of the defendant Goering 
which ro was to repeat later in the case of Poland, when he made the 
most strenuous efforts to isolate Poland in the impending struggle. 
On the same day, the 12th March, the defendant von Neurath spoke 
with M. Mastny, and assured him on behalf of Hitler that Germany 
still considered herself bound by the German-Czechoslovak arbitra- 
tion convention concluded at Locarno in October 1995. 

The evidence shows that after the occupation of Austria by the 
German Army on the 12th March, and the annexation of Austria 
on the 13th March, Conrad Henlein, who was the leader of the Sudeten 
German Party in Czechoslovakia, saw Hitler in Berlin on the 98th 
March. On the following day, at a conference in Berlin, when von 
Ribbentrop was present with Hezleir, the general situation was dis- 
cussed, and later the defendant Jod] recorded in his diary: 

“After .. annexation of Austria the Fuchrer mentions that 
there is no hurry to solve the Czoch question, because Austria 
has to be digested first. Nevertheless, preparations for Case 
Gruen (that is, the plan against Czechoslovakia) wili have to be 
‘carried out energetically; they wil! have to be newly prepared 
on the basis of the changed strategic position because of the 
annex.:ion of Austria.” 


М 11 } ] i 1 tx t! 
any detrimental influence on the relations between the 


On the 21st April 1938, a discussion took place between Hitler and 
the defendant Keitel with regard to “Case Gruen”, showing quite 
clearly that the preparations for the zttack on Czechoslovakia were 
being fuliy considered. On the 28th May 1928, Hitler ordered that 
preparations should be made for military action against Cze^hoslo- 
vakia by the 2d October, and from ther. onwards the pian ton ile 
Czechoslovakia was constantly under review. On the 26th May 193 
a directive signed by Hitler declared his “unalterable decision to 
smasli Czechoslovakia by military action in the near future.” 

In June 1938, as appears from a captured document taken from the 
files of the SD in Berlin, an elaborate plan for the employment of the 
SD in Czechoslovakia had been proposed. This plan provided that 
“the SD follow, if pos ‘ble, immediately after the leading troops, and 
take upon, themselves the duties similar to their tasks in Ger- 
many..." 

Gestapo officials were assigned to cooperate with the SD in certain 
operations. Special agents were to be trained beforehand to prevent 
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sabotage, and these agents were to be notified “before the attack in di 
time .. . in order to give them the possibility to hide themselve 
avoid arrest and deportation , , ." 


“At the beginning, guerilla or partisan warfare is to be ex 
pected, therefore Weapons aro necessary...” 


Files of information were to be compiled with notations as follows 
“To arrest? , .. "To liquidate” , . . “To confiscate” , . ‚ “To de 
Prive of Passport”, etc, ме 

The plan provided for the temporary division of the country into 
larger and smaller territoria] units, and considered various “sug zes- 
tions”, as they were termed, for the incorporation into the German 
Reich of the inhabitants and districtr of Czechoslovakia, The final 
“suggestion” included the whole country, together with Slovakia and 
Carpathian Russia, with a populat’ a of nearly 15 millions, 


lated design to resort to force, 

* On the 31st August 1938, Hitler approved a memorandum by Jodl 
dated 94th August 1938, concerning the timing of the order for the 
invasion of Czechoslovakia and the question of defense measures, 


is memorandum contained the following: 


"Operation Gruen will be set їп motion by means of an ‘inci- 
dent’ in Czechoslovakia. which will give Germany Provocation for 
military intervention, The fixing of the ewact time for this ipi. 
dent is of the utmost importanee,” 


These facts demonstrate that the occupation of Czechoslovakia had 
been planned in detail long before the 3, uaich conference, 

Inthe month of September 1938, the conferences and talks with milj- 
tary leaders continyed. In view of the ext aordinarily critica] situa- 
tion which had arisen, the Dritish Prime Minister, Mr. Chamberlain, 
flew to Munich and then went to Derchtesgaden to see Hitler, On the 
22d September Mr. Chamberlain met Hitler for further discussions 
at Bad Godesberg, On the 26th September 1938, Hitler said in a 
speech in Berlin, with reference to his conversa.ion : 


e 


I assured him, moreover, and I repeat it here, that When this 
problem is solved there vill be no more terri*oria] problems for 
Germany in Europe; and I further assured hia that from the 

ent when Czechoslovakia solves its other Problems, that is to 
Say, when the Czechs have come to an arrangement, with their. 
other minorities, peacefully and without oppression, I will be no 
longer interested in the Czech State, and that as far as I am con. 
cerned I will guarantee it. We dont Want any Czechs,” 
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On the 29th September 1938, after a conference , .er and 
d olini and the British and French Prime Ministers Áunich, the 
Munich Pact was signed, by which Czechoslovakia was required to 
acquiesce in the cession of the Sudetenland to Germany. The “piece 
of paper’ vhich the British Prime Minister brought back to London, 
signed by himself and Hitler, expressed the hope that for the future 
Britain and Germany might live without war. That Hitler never 
intended to adhere to the Munich Agreement is shown by the fact that 
a little later he asked the defendant Keitel for information with regard 
to the military force which in his opinion would be required to break 
all Czech resistance in Bohemia and Moravia. Keitel gave his reply 
on the 11th October 1938. On the 21st October 1938, a directive was 
issued by Hitler, and countersigned by the defendant Keitel, to the 
armed forces on their future tasks, which stated: 


“Liquidation of the remainder of Czechoslovakia. It must be 
possible to smash at any time the remainder of Czechoslovakia if 
her policy should become hostile : - Germany.” 


On the 15th March, German troops occupied Bohemia and Moravia, 
and on the 16th March the German decree was issued incorporating 
Bohemia and Moravia into the Reich as a protectorate, and this de- 
cree was signed by the defendants von Ribbentrop and Frick. 


(F) Tue AGGRESSION AGAINST POLAND 


By March 1939 the plan to annex Austria and Czechoslovakia, 
which had been discussed by Hitler at the meeting of the Sth November 
1937, had been accomplished. The time had now come for the German 
leaders to consider further acts of aggression, made more possible of 
attainment because of that accoraplishment. 

On the 23d May 1929, a meeting was held in Hitler’s study in the 
new Reich Chancellery in Berlin. Hitler announced his decision to 
attack Poland and gave his reasons, and discussed the effect the deci- 
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sion might have on othe. — intries. In point of time, this was the 
second of the important meccings to which reference has already been 
made, and in order to a y.eciate the full significance of what was said 
and done, it is necessary '» state shortly soi. з of the main events in 
the history of German-Polish rc.ations. 

As long ago as the year 1925 an Arbitration Treaty between Ger- 
many and Poland had been made at Locarno, providing for the settle 
ment of all disputes between the two countries. Cn the 26th January 
1934, a German-Polish declaration of nonaggression was made, signed 
on behalf of the German Government by the defendant von Ne~rath. 
On the 30th January 1934, and again on the 30th January 1937, Lutler 
made speeches in the Reichstag in which he expressed his view that 
Poland and Germany could work together in harmony and peace. On 
the 20th February 1928, Hitler made a third speech in the Reichstag 
in the course of which he said with regard to Poland: 


“And so the way to a friendly understanding has been success- 
fully paved, an understanding which, beginning with Danzig, 
has today, in spite «i the attempts of certain mischief makers, 
succeeded in finally taking the poison out of the relations between 
Germany and Poland and transforming them into a sincere, 
friendly cooperation. Relying on her friendships, Germany will 
not leave a stone unturned to save that ideal which provides the 
foundation for the task which is ahead of us—peace.” 

On the 26th September 1938, in the middle of the crisis over the 
Sudetenland, Hitler m^d« tis speech in Berlin which has already 
been quoted, and ar. 1 d that ' з had informed the British Prime 
Minister that when the Czechoslovakian problem was solved there 
оша be uo more territorial problems for Germany in Europe. 
Weve ztheless, on the 24th November of the same year, an OKW di- 
rective was issued to the German armed forces to make preparations 
for av attick upon Danzig; it stated: 

“The Fuechrer has ordered: (1) Preparations are also to be madc 
to enable the Free State of Danzig to be occupied by German 
troops by surprise." 

xa Spite of having ordered military preparations for the occupation 
of Danzig, Hitler, on the 30th January 1939, said in a speech in the 
Reichstag : 

“During the troubled months of the past year, the friendship 
between Germany and Poland has been one of the reassuring 
factors in the poiitical life of Europe.” 

Five days previously, on the 25th January 1939, von Ribbentrop 
said in the course of a speech in Warsaw: 


“Thus Poland and Germany can look forward to the future 
with full confidence in the solid basis of their mutual relations.” 
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Following the occupation of Bohemia and Moravia by Germany on 
> the 15th March 1939, which was a flagrant breach of the Munich Agree- 
ment, Great Britain gave an assurance to Poland on the 31st March 
1939, that in the event of any action which clearly threatened Polish 
independence, and which the Polish Government accordingly con- 
sidered it vital to resist with their national forc: s, Great Britain 

* would feel itself bound at once to lend Poland ell the support in its 
. power. The French Government took the same stand. It is interest- 

ing to note in this connection, that one of the arguments frequently 

presented by the defense in the present case is that the defendants 
2 were induced to think that their conduct was not in breach of inter- 
«^ national law by the acquiescence of other powers. The declarations 
of Great Britain and France showed, at least, that this view could be 
held no longer. 

On the 5d April 1939, a revised OKW directive was issued to the 
armed forces, which after referring to the question of Danzig made 
reference to Fall Weiss (the military code name for the German in- 
$  vasion of Poland) and stated: 


"The Fuehrer has added the following directions to Fall Weiss: 

(*) Preparations must be made in such a way that the operation 

can be carried out at any time from the 15% September 1939 on- 

P wards. (2) The High Command of the Armed Forces has been 

directed to draw up a précise timetable for Fall Weiss and to 

arrange by conferences the synchronized timings between the 
three branches of-the Armed Forces." 


s On the 11th April 1939, a further directive was signed by Hitler 
and issued to ths armed forces, and-in one of the annexes to that docu- 
ment the words occur: 


“Quarrels with Poland should be avoided. Should Poland, 
7 however, adopt a threatening attitude toward Germany, ‘a 

final settlement’ will be necessary, notwithstanding the pact with 
P^ Poland. The aim is then to destroy Polish military strength, and 
to create in the east a situation which satisfies the requirements 
of defense. The Free State of Danzig will be incorporated into 
Germany at the outbreak of the conflict at the latest. Policy aims 
at limiting the war to Poland, and this is considered possible 
in view of the internal crisis in France, and British restraint as a 


fen result of this.” 
In spite of the contents of thuse two directives, Hitler made a speech 

in the Reichstag on the 28th April 1939, in which, after describing the 

Polish Government’s alleged rejection of an offer he had made with 

*; regard to Danzig and the Polish Corridor, he stated: 

“I have regretted greatly this incomprehensible attitude of 

Г the Polish Government, but that alone is not the decisive fact; 
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the worst is that now Poland like Czechoslovakir, a year ago he- 
lieves, under the pressure of a lying ternational campaign, that 
it must call up its troops, although Germany on her part has not 
called up a single man, and had not thought of proceeding in any 


way against Poland. . . . The intention to attack on the part 
of Germany which was merely invented by the international 
Pos... 


It was 4 weeks after making this speech that Hitler, on the 23d 
May 1929, held the important military conference to which reference 
has already been made. Among the persons present were the defend- 
ants Goering, Racder, and Keitel. The adjutant on duty that day 
was Lieutenant Colonel Schmundt, and he made & record of what 
happened, certifying it with his signature as a correct record. 

he purpose of the meeting was to enable Hitler to inform the heads 
of the armed forces and their staffs of his views on the political 
situation and his future aims. After analyzing the political situation 
and reviewing the course of events since 1933, Hitler announced his 
decision to attack Poland. He admitted that the quarrel with Poland 
over Danzig жаз поё the reason for this attack, but the necessity for 
Germany to enlarge her living space and secure her food supplies. 
He said: ` 


“The solu. of the problem demands courage: The principle 
by which one evades solving the problem by adapting oneself 
to circumstances is inadmissible, Circumstances must rather be 
adapted to needs. This is impossible without invasion of foreign 
states or attacks upon foreign property.” 


Later in wis address ke added: 


“There is therefore no question of sparing Poland, and we are 
left with the decision to attack Poland at the first suitable oppor- 
tunity. We cannot expect a repetition of the Czech affair. There 
will be war. Our task is to isolate Foland. The success of the 
isolation will be decisive. . . . The isolation of Poland is a mat- 
ter of skillful politics.” 


Lieutenant Colonel Schmundt’s record of the meeting reveals that 
Hitler fully realized the possibility of Great Britain and France 
coming to Poland’s assistance. If, therefore, the isolation of Poland 
could not be achieved, Hitler was of the opinion that Germany shouid 
attack Great Britain and France first, or at any rate should concen- 
trate primarily on the war in the West, in order to defeat Great 
Britain and: France quickly, or at least to destroy their effectiveness. 
Nevertheless, Hitler stressed that war with England and France would 
be a life and death struggle, which might last a long time, and that 
preparations must he made accordingly. 


During the weeks which followed this conference, other meetings 
were held and directives were issued in preparation for the war, The 
defendant von Ribbentrop was sent to M 
aggression pact with the Soviet Union. 

On the 22d August 1939 there took p! 


ace the important me eting 
of that day, to which reference has already been made. The prosecu- 


tion have put in evidence two unsigned captured documents which 
appear to be records made of this mee 
ent. The first document is hedded: “The Fuehrer's speech to the 
Commanders in Chief on the 92nd August 1939...” The purpose of 
the speech was to announce the decision to make war on Poland at 
once, and Hitler began by saying: 


oscow to negotiate a non- 


ting by persons who were pres- 


It was clear to me that a conflict with Poland had to come 
sooner or later. I had already made this decision in the spring, 
but I thought that I wovid first turn against the West in : few 
years, and only afterw ; ajwinst the East... I wanted to 
establish an acgeptabh itionship with Poland in order to 
fight first against the ‘Vest. But this plan, which was agreeable 
to me, could not be executed since essential points have changed. 


It became clear to me tha: Poland would attack us in case of a 
conflict with the West." 


Hitler then went on to explain why he had docided that the most favor- 
able moment had arrived for starting the war. “Now,” said Hitler, 
“Poland is in the position im which I wanted her... Iam only 
afrgid that at the last moment some Schweinhund will make a proposal 
for mediation . . . A. beginning has been made for the destruction 
of Ergland's hegemon¥.” 

This document closdly resembles one of the documents put in evi- 
dence оп behal® ‹ . he defendant Raeder. lhis latter document con- 
sists of a summary of the same speech, compiled on the day it was 
made, by one Admiral Boehm, from notes he had taken during the 
meeting. In substance it says that the moment had arrived to settle 
the dispute with Poland by military invasion, that althcugh a contict 
between Germany and the West.was unavoidable in the long rva, the 
likelihood of Great Britain and France coming to Poland’s assistance 
was not great, and that even if a war in the West shou! 


ld come about, 
the first aim should be the crushing of the Polish military strength. 
It als 


tains a statement by Hitle: that an appropriate propaganda 
reason for invading Poland would be given, the truth or falsehood 
of which was unimportant. since “the Right lies in Victory.” 

The second unsigned document put in evidence by the prosecution 
is headed: “Second Speech by the Fuehrer on the 22d August 1939,” 
and it is in the form of notes of the main points made by Hitler. 
Some of these are as follows: 


31 


е156 


"Everybody shall have to make в point of it that we were 
determined from the beginning to fight the Western Powers. 
Struggle for life or death .. . destruction of Poland in the 
foregroumd. The aim is elimination of living forces, . * the 
arrival at a certain line. Even if war should break out in the 
West, the destruction of Poland shall be the primary objective. 
I shall give & propagandist cause for starting the war—never 
mind whether it be plausible or not. The victor shall not be 
asked later on whether we told the truth or not. In starting 
and making a war, not the Right is what matters, but Vic- 
tory ... The start will be ordered probably by Saturday morn- 
ing" (That is to say, the 26th August.) 


In spite of it being described as a second speech, there are suff -ient 
points of similsrity with the two previously mentioned documents 
to make it appear very probable that chis is an account cf the same 
speech, not as detailed as the other two, but in substance the same. 

These three documents establish that the final decision as to the 
date of Poland’s destruction, which had been agreed upon and planned 
earlier in the year, was reached by Hitler sbortly before the 22d 
August 1939. They also show that although he hoped to be able to 
avoid having to fight Great Britain and France as well, he fully 
realized that there was a risk of this happening, but it was & risk 
which he was determined to take. 

The erents of the last days of August confirm this determination. 
On the 22d August 1939, the same day as the speech just referred to, 
f British Prime Minister wrote a letter to Hitler, in which he said: 


*Hav ng thus made our position perfectly clear, I v? ^ to repeat 
to you m7 conviction that war between our two peopi.s would be 
the greatest calamity that « ^uld occur.” 


On the 23d August, Hitler replied: 


“The question of the treatment of European problems on & 
peaceful basis is not a derision which resis with Germany, but 
primarily on tnose who since the crime eommitted by the Versailles 
Dictate have stubbornly and consistently opposed any peaceful 
revision. Only after a change of spirit on the part of the re- 
sponsible Powers can there be any real change in the relationship 
between England and Germany." 


There followed a number of appeals to Hitler to refrain from forcing 
the Polish issue to the point of war. These were from President 
Roosevelt on the 24th and 25th August; from His Holiness the Pope 
on the 24th and 31st August ; and from M. Daladier, the Prime Minis- 
ter of France, on the 26th August. All these appeals fell on deaf 
ears." 
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the 25th August, Great Britain signed a pact of mutual assistance 

Poland, which reinforced the understanding she had given to 
Poland earlier in the year. This coupled with the news of Mussolini’s 
unwillingness to enter the war on Germany’s side, made Hitler hesitate 
fora moment. The invasion of Poland, which was timed to start on 
the 26th August, was postponed until a further attempt had been made 
to persuade Great Dritain not to intervene. Hitler offered to enter 
into 1 comprehensive agreement with Great Britain, once the Polish 
question had been settled. In reply to this, Great Britain made & 
countersuggestion for the settlement of the Polish dispute by negotia- 
tion. On the 29th August, Hitler informed the British Ambassador 
that the German Government, though skeptical as to the result, would 
be prepared to entef into direct negotiations with a Polish emissary, 
provided he arrived in Berlin with plenipotentiary powers by midnight 
for the following day, August 30. The Polish Government were 
informed of this, but with the example of Schuschnigg and Hacha 
before them, they decided not to send such an emissary. At midnight 
on the 30th August the defendant von Ribbentrop read to the British 

Ambassador at top speed a document containing the first precise 

formulation of the German demands against Poland. He refused, 

however, to give the Ambassador a copy of this, and stated that in any 

case it was too late now. since no Polish plenipotentiary had arrived. 

In the opinion of the Tribunal, the manner in which these negotia- 
tions were conducted by Hitler and von Ribbentrop showed that they 
were not entered into im good faith or with any desire to maintain 
peace, but solely in the attempt to prevent Great Britain and France 
from honoring their obligations to Poland. 

Parallel with these negotiations were the unsuccessful attempts made 
by Goering to effect the isolation of Poland by persuading Great Brit- 
ain not to stand by her pledged word, through the services of one 
Birger Dahlerus, a Swede. Dahlerus, who was called as a witness by 
Goering, had a considerable knowledge of England and of things 
English, and in July 1939 was anxious to bring about a better under- 
standing between England and Germany, in the hope of preventing a 
war between the two countries. He got into contact with Goering as 
well as with official circles in London, and during the letter part of 
August, Goering used him as an unofficial intermediary to try and 
deter the Dritish Government from their opposition to Germany's in- 
tentions toward Poland. Daalerus. of course, ^:.d no knowledge at the 
time of the decision which Hitler had secretly announced on the 29d 
August, nor of the Gezman military directives for the attack on Poland 
which were already in existence. As he admitted in his evidence, it 
was not until the 26th September, after the conquest of Poland was 
virtually comp'ete, that he first realized that Goering's aim all along 
had been to get Great Britain's concent ta Gormanets ctm of P17 
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any to agree to & settlement of 
basis had failed, Hitler, on 
which he announced that 


After all attempts to persuade Germ 
her dispute with Poland on a reasonable 
the 31st August, issued his final directive, 1 


in 
the attack on Poland would start in the early morning of the 
1st September, and gave instructions as to what action would be taken 
if Great Britain and France should enter the war in defense of Poland. 
In the opinion of the Tribunal, the events of the days immediately 
preceding the 1st September 1929, demonstrate the determination of 
Hitler and his associates to carry out the declared intention of invad- 
ing Poland at all coste, despite appeals from every quarter. With the 
ever increasing evidence before him that this intention would lead to 
war with Great Britain and France as well, Hitler was resolved not 
to depart from the course he had set for himself. The Tribunal is 
fully satisfied by the evidence that the w” ‘tiated by Germany 
against Poland on the 1st September 1939, w..s t piainly an aggres- 
give war, which was to develop in due cov; *o a war which em- 
braced ‘almost the whole world, and resulted п the commission of 
countless crimes, both against the laws and custoias of war, and against 


humanity. 
(О) Tue lxvasioN ОР DENMARK AND NORWAY 


oiand was but the beginning. The 
kly spread from country to country. 
fer were Denmark and 


The aggressive war against P 
aggression of Nazi Germany quic 
In point с ‘ime the first two countries to su 
Norway. 

On the sist May 1939, a treaty of nonaggression was made bet ween 
Germany and Denmark, and signed by the defendant von Ribbentrop. 

It was there solemnly stated that the parties to the treaty were “firmly 
resolved to maintain peace between Denmark and Germany under all 
circumstances.” Nevertheless, Germany invaded Denmark on the 9th 


April 1940. 
On the 2d September 
Germany sent a solemn assur 


1939, after the outbreak of war with Poland, 
ance to Norway in these terms: 


“The German Reich Government is determined in view of the 
friendly relations which exist between Norway and Germany, 
under no circumstance to prejudice the inviolability and integrity 
of Norway, and to respect the territory of the Norwegian State. 
In making this declaration the Eeich Government naturally ex- 
pects, on its side, that Norway will observe an unimpeachable 
neutrality towards the Reich and will not tolerate any breaches of 
Norwegian neutrality by any third party which might occur. 
Should the attitude of the Royal Norwegian Government differ 
from this so that any such breach of neutrality by a third party 


occurs, the Reich Government would then obviously be compelled 
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to safeguard the interests of the Reich in such a way as the result- 
ing situation might dictate.” 

On the 9th April 1940, in pursuance of her plan of campaign, Norway 
was invaded by Germany. 

The idea of attacking Norway originated, it appears, with the de- 
fer мозе Raeder and Rosenberg. On the 3d October 1939, Raeder 
prepared а meriorandum on the subject of “gaining bases in Norway,” 
and моа the questions discussed was the question : “Can bases be 
gained by military force against Norway’s will, if it is impossible to 
carry this cut without fighting?” Despite this fact, 3 days later, fur- 
ther assurances were given to Norway by Germany, which stated: 


“Germany has never had any conflicts of interest or even points 


of controversy with the Northern States and neither has she any 


today." 


'Three days later again, the defendant Doenitz prepared a memoran 
dum on the same subject, namely, bases in Norway, and suggested the 
establishment of a base in Trondheim with an alternative of supply- 
ing fuel in Narvix. At the same time the defendant Raeder was in 
correspondence w. ^ Admiral Karls, who pointed out to him the im- 
portance of an occupation of the Norwegian coast by Germany. On 
the 10th October, Raeder reported to Hitler the disadvantages to 
Germany which an otcupation by the British would have: In the 
months of October and November Raeder continued to work on the 
possible occupation of Norway, in conjunction with the “Rosenberg 
Organization." The “Rosenberg Organization" was the Foreign Af- 
fairs Bureau of the NSDAP, and Rosenberg as Reichsleiter was in 
charge of it. Early in?D'ecember, Quisling, the notorious Norwegian 
traitor, visited®erlin and was seen by the defendants Rosenberg and 
Raeder. He put forward a plan for a coup d'etat in Norway. On 
the 12th December, the defendant Raeder and the пата] staff, together 
with the defendants Keitel and Jodl, had a conference with Hitler, 
when Raeder reported on his interview with Quisling, and set out 
Quisling's views. On the 16th December, Hitler himself interviewed 
Quisling on all these matters. In the report of the activities of the 
Foreign Affairs Bureau of the NSDAP for the years 1933-43, under 
the heading of “Political preparations for the military occupation of 
Norway," it is stated that at the interview with Quisling, Hitler said 
that he would prefer a neutral attitude on the part of Norway as well 
as the whole of Scandinavia, as he did not desire to extend the theater 
of war, or to draw other nations into the conflict. If the enemy at- 
tempted to extend the war he would be compelled to guard himself 
against that undertaking. He promised Quisling financial support, 
and assigned to a special military staff the examination of the military 
questions involved. 
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Supor- ae 
osperity--cormorcial ^ 
d expansion of trado ard industry, savings .! 
deposits wore rapidly, reconstituted, end agricultura] credit wes much in 21 
стела’ for finrncing to extension of forning' sotivities, The private 3¢ 
sector of the banking syston’ thus found itsoló fu? У ongaged, dospito n 


‹ Pron t public Suctor, whero now institutions wore of 
founded to, dirvot public funds 


--^nd the proceeds of foreign lonns-«into 1 
many forms of oconomic activity... n 0 th 
i i x & 
Port ID 7^ рау а РЭУ аЗ ae T ат of 
куы ае Т, m ИОН СИМИ E 2 
.The world cconomio ard financial crisis of 1931 had its. first ir 

important menifosthtion in Control 


Europo, first in Austria end thon in 
Germnay. The crisis Brew out.of o compound of basio economic disoquilibria 
and financial disordors, but it first cmorfod on.a large ecolo in tho form bz 
of panic withdrawals of, shortetorm funds fran Contrnl Europe by croditors : 
in the Westorn Countrios, inólüding the United Stntos., Gormony!a gold and "о 
exchange rósorvos ‘wero rapidly dissipated in mooting this outflow, and 
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this was the enormously popular Jonny Spielt Auf (“Johnny Strikes 


1097 ‚ 
L ТЫ 
сїр/ 


Up") by Ernst Krenek, which was first produced in 192 


wa lominated 
was dominate 


and swept Germany and Europc. The 1 legitimate st 
by the rich talent of Max R inhardt, whose famous pto duction of Th 
Miracle toured the Western world. The German motion picture indus 
produced important artist ic succ vith such stars as Elizabeth Berg 
ner, Marlene Dietric h, Emil Jannings, and Erich von Stroheim. Probab! 

The Blue Ange 


in America the best-known German film of the per 
with Jannings 272d Dietrich, which is ИШ revived as a classic 
It goes without saying that Germany maintained her high level 


> in both the social and natural sciences. It will suffice mere! 


schola:shi; he 
to mention the names of Max Weber in sociology, Friec drich Meinecke 


in history, Albert Einstein in physics, Max Planck in mathematics, and 


in psychology Sigmund Freud, who lived most of his life in nearby 


Austria. 
Germany partici 1 to the full i 
of the whole world in the twenties 


MESA 1 ana em -$ 
described as one of the most ice: 


history. There was < st unrestricted outlet for any kind of sexi 
drive or bohemian activity. The puritanical trol in the lower-middle 


class Nazis was grossly Mr З this; the party launched tirades 


against what еа Ku schewismus ("the bolshevization 
of culture"), 
Weimar Germ 

he fren 


In retrospect the frenzicd 
like a danse macabre. The observer today xnows where all this was to 


the connection between the artistic 


the Bolshevik party was not always disce 
nd agitated decade of the twenties | 


lead. but at the time prosperity looked endless and the chance for gaict) 


Ad 


Some of the creative minds of the period, 


and uvandon 
with the sixth sense of the artist, saw where Germany was heading ar 
in musical notation, where 


put cme fears on p 


are casily perccivable. However, they were the minority. The great п 


pedes on heedlessly, rec? le until in 1929 and 1930 the cock crew 


and the dancers had to return to their graves. 


# CHAPTER XXVI 


z 


n e 


+ 
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Death Agony of a Republic (1929-33) 


The last years of the Weimar Repr' ‘ic 1 
were of course dominated by the world-wide depression which, spread- 
ing quickly from the United States, devastated the ot! 


tions. It was the most industria!ly sophisticated countries whi 


$ ey hos 
extreme. They 


'r advanced na- 


ug 


sufere 


worst. Of these Germany was the first to fcel the severe impact because 


her false prosperity of the ycars before had been based almost completely 


C 
ё 

с 

O 
I 


on short-term loans, which were called in as soon as credit becam 
Within a matter of months, even wecks, 

in October 1929, German industrial 
erations and discharge workers. The 


increasing velocity, so that by: the 


. 


worse position than in 
and the Germans could p t lock for succor abroa 


The cconomic tensions had the result of reopening the polit 


social wounds whi dormant for some уга last 
by prosperity. The years from 1930 to 1933 are years of naked class 
warfare with extremism constanti, gaining over moderate attitudes. A 


characteristic of the f 


the parties of the extreme ense 
of the old ruling parti раг- 


lie n 
lamentary соуегптст 


to invoke Article 48 t was 
done, the important factors in German ;cvelopments became the rela- 
tionships bet mbc divid nd the aged а cre aly 
Senile Hind Thi this period it ndivid (B P 

Schleicher, rg, and, of course, Hitler) } deals and 


their chicanery, who must be analyzed rather than the principles which 
allegedly ошаса thern. The years remifd one of the less savory mo- 
ments of the Byzantine Empire rather than of a great me dern state in 


the twenticth centurv. 
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Street crash. In early 1929 credit started to become tight and unemph 


еч ICSI dic cc 


started to feel the economic pinch суеп before the W: 


ment statistics began to mount The political reaction was imm \ 
It took ‹ ск оп the unemployment irance 
which had been worked out two years before. The probl 

type of insurance is t the momer it gently i d 
exactly the moments en credit most difficult to obt [he 


for the lowering of insurance premiums while 


in control of the ¢ nent, refused to see the law it 
most needed. The result was a long parliamentary battle lasting throu 
most of 1929 and into 1930 at the same time that the even more bitter 
conflict over the acceptance of the Young g plan was being fought. Stre 


mann was seriously eyn about the insurance struggle because he 


feared it would raise tension among the parties — enda 


loved foreign policy, so he spent the last day of his life in a temp rari 
successful plea to his own party to follow the path ot modcration. The 
! 


result was a stroke the next morning which felled him. Without his in- 


fluence the problem grew worse a dafewr after his death, in 
March 1930, as soon as the You had bee 


о 
passed, Chancellor Muller gave up i 
The next day, March 28, President Hindenburg appointed a new с 
cellor, Heinrich Brüning, leader of the Center party. Bruni sane 


figure in German юы and came irom а younger generation. He 


the first of the chancellors to have been a front int ar. Deer 
Catholic. ا‎ was undecided after the war whether to go into politic 


as a career or to enter the religious life. He elected the former and s 


became the Center party expert on financial matters. He climbed the 


А 1 Idar Pan 1 T^ 1 > - > t3 r ' 1 
party ladder rapidi) and in due course became the chairman. Brüning 
^1 ` — | 1. г h n f 
is a cold, dour nost completely devoid of personal charm ‹ 
magnetism. His appeal was through logic and statistics, never through 


o TU : TE 
the emotions. It is difficult to think of anyone less adapted [ 


to fight against the passionate int of Hitler or the dn sp-scaice 
rancor of Huecenberg. Brüning has been much criticized as the layer 


of German democracy because he was willing to rule by presidential 
decree and to undermine the Reichstag. However, in the circun 
hich prevailed after the clection of 1930, it seems impossible to 
agine how else any kind of government could have been maintained 
Brüning's appointment was not popular on the left because he had 
been associated with the project to curt^?' unemployment insuran-t 
Thus on his first appearance befre the louse as chancellor he was 
ected with the phrase ` . Inger c..ancellor,” which remained with him 


DEATH AGONY 


during his two years in offi 
overs from Müller's ministr ut no Social mocrats, with the 


jandholders in the cast, a subject close to Hindenburg's heart ning 
held over the Rei 


he and the 'sident were thinking actively of the possibility of ruling 


12 the threat of dissolution and left little doubt that 


ril to July 1930 there was a good deal of soul- 


Briining made a number of financial pro- 


1 
2 


s but was nevc re of his precarious majority. He had to depend 


on either the Social Democrats or the Nati 


crats were opposed to him because they felt that his program would harm 


a 

€ 

PA 

t 

E 
e646 


posed taxes to t t 
classes of socicty. and reiterated that Germany's problems stemmed from 
[ 


r fall incauitabl n the unpre 
t wouid ай incquitabiv on tne upper 


reparations and from the Young n. The Communist uld have noth- 
ing to do with the govefnment, while the Nazis, thou 'h 


in the Reichstag, were becoming more insolent because 
È had made in local elections. For nple, in Thuringia in late 1929 a 
| Nazi leader, Wilhe!m Frick. became minister the interior and started 


to conduct a violent racist campaigr lc in mid-1930 the Nazis be- 
came the second largest part the Suxor riiament. Gangsierism and 
Violence were growing a in Berjin and the other large cities. The 


nights wer made hidcou id bs med street fighting, fo- 


Stag and demanded that the house show its sense of responsibility by 


approving his fiscal policy and passing a balanced budget. His threat 


to rule by preside decree was thinly veiled. Hindenburg backed up 


{ 
} 
f 
{ 
blems, In spite of this, the violence c nued 
The showdown came in July. On July 15 Brüning went to the Reich- 
! 
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his chancellor by promising him of Article 48 if he didn't get 
his way and also by promising a dissolution of the Reichstag. Even 
the face of this, ! wever the n partes held their ground. O 
Jul, 16 a hI c of d түт X te є С | Yer OCT; N " t ar | N 12 
defeate everal of tl C rnment projects. T! cutive carried. out 
its threat that very evening. The eovernm«nt did not resign but decre 
Its program a r гсепсу measure The Reict no cordin 

the constitution, had an opportunity to approve the decrees or to de ( 


for agrecment. The Social.Demo- 


ere very much aggrieved and insisted that the moment had not 


з 


warranted the drastic ac 


hey declared that not all constitutional 


sibilities had been explored, particularly the possibility of inviting 


themselves into counsel since they were still the largest party. The 


! alan 1, | Тост ra’ ` reme А ғ А rem - 
tionalists weakened a bit, only Hugenberg's extreme supporters remain- 
, { Ё Pi 


' 2 


ing adamantly anti-Brüning. When the votes were counted, enough Na 


nalists opposed the government that by a majority of only fifteen votes 
he R 


the Reichstag demanded the withdrawal of the presidential edicts. Hir 


nn EA ET > 1 1 Thee эт the М $ Y n t 
denburg simply sien d a decrce of dissolution of the Reich ‘ag and set 


September 14 as the date for new clections. In the interim hc 


е “n” f е or or > ! mo Г mallaz 

a number of other projects бомбу Brünin called for 
„з ЕЕ ar Y} 1 th 

G-ua.0nary prograi 1 will 90v- 


ernment cconomies even in th f social welfare, especially un- 
employment insuraace. 

From this moment on it can hardly be said that Germany was gov 
erned by a parliamentary system. The focus of interest shifts to 


strong executive 


could ensure tl e government's program. The 

shal was now eighty s old and much reduced in vigor, | 
physical and me In particular, his cyesighi was affected and he 

to depend on his son Oscar, who actcd as his retary, to write out for 
him in very large Icttcrs the matters which Osca lieved the president 


should see. This, of course, gave Oscar Hindenbure a key position 


a moment of emergency. Like many old and scnile men, Hindenburg 


was highly susceptible to the influence of those fr juently around + 
During this period the man of | influcnce in the president's inner 
circle was General Kurt von Schleicher. 

Schleicher was an extra 'rdinary persor comparable to Father 


Joseph, Cardinal Richclicu’s "gray eminence.” He rose rapidly through 
the ranks of the officer corps and had very little contact with the fi 
ing troops. From his school days he had been close to the Hindenburg 
family. During the war he served almost always at headquarters, where 
he attracted the admiring attention of General Groencr. During the 


with t! 


know 
Fr П 
importan 
him for 


like his cold ar 


havior NOL 


two set the pace for the parody of parlian 


to be enacted in Germany for the next several years. Brüni 
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perturhab?,*;. ‚15 addre was Ї ed by Hermann Müller 
for the Soc K)emocrats and C 111 с ) 
rt t с} C or WT 1 f C ' 
ment won its majority and t! R t x cek 
in ch H enbur cd ( dec C ti 
and c ervat budget for t 
Little c by etelling of t 
Reichstag during the early months 
side r policy of P 
Bri h p with е 
ported himse vith a calm sere tt 
ere just temporary days of с} est 
Cc: to the democratic pat nal! 


мын ch the Reichstag admitted its own incompetence and adjourned for 
the unusually long period of seven months. 
Brünin^'s hope that co nditions would soon improve was not to be 
che year 1931 started as inauspiciously as possible. Unem- 
Р 


Diova 
pioyn 


;ent continued to soar, and all of Europe fell 
e - 


morass of depression. One of the most afilicted countries was 
і 


Austrian zz»ublic, which had г a workable cconomic unit and 
in a bad way because of the withdrawal of short-term loan 
The desire in Austria for a union (Anschluss) with Germany was strong 


and reciprocated. This was, however, specifically prohibited by the 


treaties of 1919. Brüning and Austriaià government worked 


plan for a customs union between the two which would not infringe 
trcatics and which might help to alleviate the serious condition of сас 
in was announced to the world in March 1931 but met wit! 
ysition from France and some of her allics. Germany wa 
cd to put the plan before the World Court at The Hague for a 
decision as to whether it was a breach of the treaties. A few moni} 


1 


later the court ruled that ii was a breach, so nothing came of the id 


In May catastrophe loomed. The Kreditanstalt, the 


bank and one which had close and vital tics throughout Germ: 
central Europe, declared bankruptcy. The impact on Germa was very 
scrious and for some wecks it looked as if important German bank 
would follow suit and create a desperate situation 


The American president, Herbert Hoover, came to the rescue 
the suggestion that there should be a moratorium for a year of pay- 
ments both for reparations and for war debts owed to the United Stat 


The French were doubtful about aerecine to this plan but finally did so 
c - [ 


after they had insisted on several political concessions from Germany. 


eu. Å. Å 


м 


DFATH AGONY OF A REPUB 
However, this was not enough. The flight of capital from Germany con 
tinued at ar ming rat At t in autumn of 1931 Germany s 
to recall n r a pe ] of six 1 ! 
c ere r xtended for several yeùrs 
y to weather the crisis 
int { f] К! f Gerr f s fut е 
f the Harzburg front. On October 11 the little 
town of Harzburg a powerful group convened, including among others 


Hitler, Hugenberg, Schacht, Fritz Thyssen (head of the giant United 
Steel Works), and Franz Seldte (head of the Stahlhelm, the Nati ynal- 
an alliance was formed which 


ists’ paramilitary organization He 
was to have great significance. Even more important was the fact that 
Hitler was beg 
push a wedge int ) 
toned down any possible radita! implications ir the Nazi program. He 


He was anxious to 


world of business and industry, and therefor 


continued this campaign successfully in January 1932, when on the birth- 
dav of William II he was invited to address the Industry Club in Düssel- 


дог“. His speech was largely an invective against Communism, the bug- 


bez- which alarmed the industrialists so fearfully. He managed to con- 


vince a good part of his powerful audience that not only was Nazism 
no threat to big business but that on the contrary it would serve the pur- 
pose of preventing any radicalism from the left. The leaders of 
grievously misjudged their man because they were so anxious 


to their side the huge following which Hitler 


In саг! 1932 Hinde ne to a close 
Many German leader 'a of an election during 


the severe crisis of the t and loath to incur the expense. Brüning 


in particular was of thi nion and feit that the Reichstag should pass 
special legislation cor for a year or two. This 
^ d necessitate an шоп and a two-thirds vote, 
but a two-thirds vote would require the Nazi vote. Brüninz had a mect- 
ing with Hitler, but Hitler refused to permit thc Nazis to vote for the 
project, saying that it was simply a way for Brüning to continue his 


political carcer. 
Hindenburg was at first reluctant to stand for re-election for а term 
ever, he allowed 


himself to be persuaded, no doubt by Schleici er, and announced his 


of office which he almost surely would not survive. Ho 


candidacy in February All the parties between Nationalist and Com- 


munist declared thcir support of him. These included the parties which 
had opposed him in 1925 Hindenburg was now the paladin of democ- 
racy in this topsy-turvy period. The right-wing parties were angry at 


Hindenburg for placing himself in the hands of the republicans. A few 
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d iter the N 1 
was I eligib! 
being appointed t 
nationalists nom с 
nd th ( nmu 

The campaign was a short 
old to do much cam: ۲ 
and wore himself out 
the time recall } Brüning 
His drab and colorless per 
were successful. The elect 


ceived eighteen and one hi 


Ducsterberg, two and onc ! 
lion. Hindenburg missed a m 
berg avithdrew from the scc 


over nineteen million votes w 


half million 


It looked for a few days as 


ne 


on ше 


The gover 


th 


If million; and Thilmann, alm 


nd election 


n^ TI 1f 
іі LAME 


he S.A. and the S.S. However bad news lay ahead. At the end of April 


ow I dor D 
і t Thils l 
$ ) H nd burg 1 v is { 
{ imself. Briinir became hi 1 
old in. Peopl he r G 


led himself during those wecl 
ility took on color and emotion 
п March 13. Hindenburg re 


lf m n votc Hitler, е 


пе per c Duester- 
and in it Hindenburg amassed 


ijority by less than 


hile Hitler polled almost thirteen and onc 


! T ° 5 ne 1 
[ € cracy had received а new lease 
icdiately Jed ler banding both 


І 

Land elections were held throughout Germany, the most t of 
which was in Prussia. The Nazis became much the largest party in the 
Prussian parliament, although they did not control a majority. For t 
ti being the old Center-Social Democrat coalition under Otto Bra 
continued in office 

In spite of his achievements, Brün s days were numbered. For 
months Schleicher had been | › the old t's mind ag t 
him. Schleicher had decided that the chancellor а man of too m 
independence and stubbornness to move Germany into the с 
ive peih that irm nted. Some of the industrialists, who 
now not averse to flirting with Hitler, all ‘ged that Brüning's program I 


low prices and deflation was 


denburg that Bruning was | 


cratic veil fell off, and it became apparent thei he w 


militarist allied with thc agrari 


Brüning was not unaware of the cabal against him. He tried de 


to achieve a victory in forcign 


bad for business. Schleicher warned Hin 


^ccomung socialistic. Hindenbure's demo 


as still the Prussian 


an cla 


perately 


I 
affairs, cither on reparations or on equal 


ity of armaments for Germany at the World Disarmament C 


which had just opened in Geneva. He failed in both attempts. The pow- 


ers were unwilling to grant to Brüning, the democrat, what they 


later 


granted to Papen, thc aristocrat, or to Schleicher, the militarist 


The final crisis arose over 


A nroiect af Breiieino'e ta enlit ue came of 


eee — o ae eee‏ س 
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чч» me -— 
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the [ kr pt estat 1 t cast to m ike тоге n 
Hindent vhere f | r t т<; 

that f t of tl COL f On Мау 29, | 2, he 
fo: h * M Гі " muc mo ' "IT 
of a А tinap f 
was now in control. Brüning left the f ( 
many itself after Hitler be ne ct C tec 


of government at Harvard, and did not ret 
1945 


On the day 


urn to 


ег Brüning's re: gnation 


of Schleicher, named as chancellor a re! e new 
von Papen. Papen Catholic aristocrat from 
was trained as an army olficer. During tt 

as military attaché in Washington, but hi n 
President Wilson because of alleged sab tage of 
plants. Later he was placed on active duty on the 


pla 
the war Papen 
ful ii «rial inte 


horseman. He played with politics but never let 

of his timc. For several years he was a member of 
ment where he was affiliated with the extreme r ol 
pa:ty, although he was never very keen on party s 


way to the 
) 


] E eman I ме OLI nim 


n f c Papen 
t xpe: npoliti C 
push Germany и lir in of conservat 
he had the slate oi f I iy wner Pay 
ven taken the trout { ring Hitler's C 
In return for legaliz the S.A. and the S.S 
too, for it did not secem fair to him to outlaw the 
not those of the ‹ І ies. Tix \ ne 
Ing à governmo [ ia 
re ned to be seen с mucn Hitl t 


When 


that the hina? r | 


the name f t new m ter 


the proportion of aristocratic name 
Of defense, and three 
introduced to the 
the foreion office 


men who 


were за nto 


world. They were Baron Con 


Connt Schwerin.Keraciok at 


Hindenburg 


Germany ur 


the 


on the advice 


mer 


It politic , Franz 
vest Germar V 


american munitions 


Turk front. Afte 
nnected with power- 


thy c try gentry 
і lirst-rate 
it take up t much 
{ Prussian parlia- 
ving of the Center 
1i аги Не on his 
y à rac ir d 
Frünzchen" (“little 
[7 hie > 
C which uld 
cratic rule. In fact 
Berl He had 


of ew regime 
Hindenburg wanted 
Nazi f tions and 
t at form- 

t Reict tag It 


tion’ would mean 


cl 


iself became minister 


Nazi period were 
tin von Neurath at 


of finan 


ег96 


impover! сд dockyard community ас 


in Prussian territory The proce n 


firing Occur! d, and a number ol peop! 


and Franz Gürtner at ! nist 
lissolved the R 1 called for 1 t 
t thist Nazi ( j. for the Nazis wer 
| LO f 
n Tr pic W | with t Ape 
рео; 
t rred int nter [ 
I i ۷ ni nee | id at l | 
and early Ju On it f settlemc f t 
m. Th ild ting climax to 5 
Br carcful prepar but laved u t 
came Papen's. 1 G [ ked for the ter tion of 
nents, but the rrene vere not willing to £o jar so Aft 
evera ceks ol w ing à s t 1 reac whic? Ү‹ 
plan was abolished, Germany was t make one token contribution t 
‘fund for ge eral European recover) ind thes reparation payments 
to ceasc. At last Uns pros lem, which had deviled the internat 
С for thirtecn years, vas out of the wa It need not be emp! 1 
to what degree Papen considered this arrangeme it his own per 
t iph 
I icr development ch ce d the ninent 
№ ch morc sinister Af April cicc n Pri 
п t id been torme d. The рагисѕ v ere still CK n? ior f I 
№ il, we i n a compictc rcc lcit 
Ihe d > A t t headcd v ) n and < 
Sc whicl d served ing most of U ry of the ге 
d Jd govcernca Pru ) wiscly, was ce as а caretas 
m Papet kept ‹ the Pru to ic ı new governme 
V he k \ ye at the m t. He hoped t nd a f 
t to erve lcntial deci point a fcd comi 
to take power j th ип control ol th t state in Germar 
nd in | cular ol с) с and t Prussian police forc 
It v not hard t j the pretext. 1 C \ med forr 
і 
1 zed, G yw tatc roaching ‹ vil 
[het ( | і | N neste 
[ ү tics. Bloodshed became u ual, f 


n July 17 when thc Nazis plann 


movil 
fc der 
decla 
his 
comn 

force 5 
Democt 


repcatcd? Ir 


p 


" ad 
е5: a i 
afr 


were 


р, 


ceeded to гер! 


close t 
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was 


а 
Nazis 


rememberc 


who 
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sumed dickerir 


and later Hindenb Ire n v 
Cellor hip but he held out for t 


he cl 
пе ст 
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that Hindenburg insisted on — ining a nonparty, presidential goverr 
* Nazi lead er as chancellor. If Hitler 
fused to believe Papen, he ioni have the information from the presi- 
dent himself. On August 13, 1932, Hitler had а mecting with the fic! 
marshal, who detested him and spoke of him as the “Bohemian cor- 


ment and would not accept 


poral.” Hindenburg offered Hitler a position in a catinet headed 
Papen. Hitler refused. Hindenburg then read Hitler a lesson in goc 
manners, chivalry, and patriotism. The interview lasted only a few mii 


utes and was a severe h 


iumiliation for Hitler, but it did not change his 
mind. Hitler continued to play his waiting game. He was having troubles 


c 


within the party where Gregor Strasser ; urging a more elastic attitude 
and hoping to ge support from the more radical Nazi groups. Supported 
by Goering and Goct bels, Hitler maintained his firm position. 


I 
The Reichstag elected in July performed its functions for a few hours 


у. On September 12 it met with Gocring, chairman of the largest 
party, as presiding officer. Papen arrived armed with a decree of dissolu- 
tion already signed by Hindenburg. He had decided on a policy of attri- 
tion and planned to force election after election in the belief. that the 
Nazis had reached their climax, would now lose votes, and furthermore 
would not be able to “nance the expensive campaigns. 
Goering pointe 


d реп and called for a vote on а motion 
of no confidence prep 


y 


sts. Papen protested to no 


avail, so he simply placed the decree of dissolution on Goerin 
and left the hall with his ministers. The v ting continued, and the motion 
was carried by 512 to 42. Goering called upon the government to resign 
but Papen announced that the vote was illegal since the Reichstag vag 


already been dissolved. New elections were set for November 6. The 


episode would have made a hilarious scene in a comic pera had not 
the stakes been so high. 

The usuai violent campaign ensued, this time accompanied by a seri- 
ous strike of t workers in Berlin. The election results justificd 


to an cxtcnt 


reasoning, but showed what a long way he had 


to go. Hc almost doubled the support for his own government, it is 


true, but he still commanded a hopeless minority. Morc important was 


c fact that the Nazis lost about two million votes and thi rty-five seats 


was the first time since the depression started that they had lost ground 
in an election. On the left the Communists did very well and raised their 
representation to one hundred, mainly at the expense of the Social Demo- 


crats wio had lost much presti 


> after Papen seized the Prussian govern- 
ment from them. The Nazi leaders were seriously discouraged by the 


returns. They realized that their movement was of the sort that thrives 
on inertia; once that was lost, they could easily slide downhill. They 
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realized too that thcir financial support would diminish with their vetes. 
These were very tense weeks for them. 

Papen felt that the election had been a personal triumph, but he now 
encountered a new obstacle. Schleicher regretted that he had sponsored 


Papen. Papen ' as behaving too independently and had won his way too 
securely into the affections of he Рем Furthermore, Schleicher de- 


cided that Papen would never be able to lead some sort d broadlv na- 


tional cove in fact he seemed to ч heading for a per- 
sonal dictatorship based on army support. Schlei was prepared to 


make a deal with the Nazis, especially with their left wing, 


rect у become very friendly with Gregor Strasser. Sch 


persuaded Papen to inter 


!n greater support in the 


Nothing ¢ came of these efforts, so on November 17 Papen offere 
resignation with the thought that Hindenburg would continue the con- 


3 


'ersations with the various parties. There seems little doubt that Pape 


pected the old gentleman to fail and then recall him to the сһапсе!! 


Or- 
Hindenburg spent several days in these conversations. On November 
2] he summoncd Hitler to h ered him the chancellor- 


ship with several conditions att 


demanded full powers, 


which Hindenburg refused. s that this would amount 


to a party dictatorship. The president now wanted to reappoint Papen, 
but Schlcicher was fir.aly opposed to this; he persuaded several of the 


cabinet ministers to announce that thev would not serve under Papen, 


and produced a memorandum from the ly stating that Germany di 
Not possess sufficient force to face a possictic civil war with Polish inter- 
vention if Papen atten Bod a unconstitutional projects 

Hindenburg and Papen we 4tmaneuvered by Schleicher, but at a 
considerable cost; the president Was now disgusted with hir, and > 
former favorite was faced with а cold, rancorous old mar Hind: 
demanded that Schleicher assume the chanccliorsh p and try to sac ine 
situation. This was the last thing Schicichtr wanted, for his talent was to 
work behind the scenes. However. December 21 


During the months of December 1932 and Jar \ 
naked eangsterism into which tne Germaen vernm 


Came even more evi 


achieve some sort of broad suppor’. He otiered the 


to Strasser in an effort t оо the Nazis and perhay 
united front under Hitler. Strasser piascd with the idea. but after a series 


th 


of conferences with his party leaders decided not to compete wi 


~ 
© 
4 


He resigned his party ofiices and soon thereafter left for a vacation in 
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Italy. He was little heard of again until his murder in 1934. Schleicher 
had no better ^nccess with the other parties. The Social Democrats werc 
suspicious of him, and the Center still r کو‎ iow he 


ad trea ited 


Brüning. He received an important gift 


isarmament Conference announced it was prepared to accept the prin- 


ciple of equality in armament for Germany, but even this did little good 
On December 15 Sct 

It was devised to placate as many segments of the popu ulation as possible, 
and held out a good deal of bait to the middle parties and even to the left 


лет announced his new program over the radio 


on such matters as taxes, wage cuts, and censorship. Nevertheless, 
Scileicher won few friends. He was too left for the right, too right for 
the left. 

Decisive events were occurring elsewhere. Papen was furious at his 
betrayal by Schleicher and ready to make advances to the Nazis. Hitler 
k of money and the помина in the 
too was in a more tractable frame of 
t 


mind. The two were brought together secretly in Cologne on n January 4, 


was desperately worricd about laci 
party 


1933, at the home of the voweriul banker Kurt von Schroeder. Hitler 
and Papen seitled their oid d feud. In essence, the Harzburg front was re- 
established and wealthy steel interests started to pour moncy into the 
Nazi cofiers again. No dciails were settled at ihe m ting. Weeks of 


UTE 


tangled negotiation were required, but the foundations were laid. 
Schleicher concluded that his only hope of dealing with the Reichs- 
tag, м was about to reconvene, was to hold over the head of the 


Nazis the threat of dissolution. So he asked the president to sign a 
реч i. Abair. ^ а ype ЧР epe i SE а "WA + 1 
cree. Hinden c. however. decided not to be helpful and sternly refused 
5 I 
the request. Schleicher, secing that he had lost esigned on January 28, 
1 : 


1933. 


The next hours were sleepless oncs filled with urg 


Pancen seems to have been at the center of the web. He manaeed on th. 


А um t op ` } n ] it fi T 
one бала to persuade Hitler to become chancellor in a coa;itio; cabir 


and the other to persuade Hindenburg that with himself as vice 


chancellor Hitler would be restrained from a one-party dictatorship. The 


decision was made on January 30. Shortly after noon a new governn 


was announced. Hitler was chancellor and Papen vice-chancellor. O 
two other Nazis, Goering and Frick, were included. Neurath remau 


foiccn minister, and Alfred Hugenberg became minister of economic 


and agriculture. General Werner yon Blomberg, supposedly sympathetic 
to the Nazis, was minister of defense. The political deal was effected 
which later was glorified by the word Machtergreifung (“seizure of 


power”). 
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DEATH AGONY 


That evening a torchlight procession made 
helmstrasse past the aged Prussian field marshal and 
Austrian corporal. A new era of history had 
Third Reich. German democracy was now де: 


«^ 
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CHAPTER XXVII | 


The Nazi Revolution (1933-34) » 


revolution proper, “ yut cis | 
1934. Although Hitler was appointed chancellor as the result of a shady } 

1 E. AME 1 ! 
political deal, he nevertheless was арро i~ salty and peacefully. Т! ' 


-»enlution took place ow 
revolution Оол piace че: н 
“a ف جر‎ мез "i'm ы 4 4 a ¢ the traditio! 
che German siatt. di) eficcted ассо» м overthrow CI ine инш 
eelation hir a thao att n rr + th - Florit [3 
relationsnips ciween tne лапон: overnment апа le great iuicrums ol 
social responsibility and рож (he jeceral statcs, ine po 
she r In 410 r ^ - 1 tes arf ¿b , 
the trade unions, uit d:i * DUSIN ла inuusiry, and t 2 
ы "T. |: ^ жее" adio 3 d 1 : ed th 
Christian churches. By August | 134 only the army, business, aNg vr 
^b ect nee 1 + М r { lanende ^p r 
cI rches prese: yeu ny CC ae measure Ui independence. AS 
' "n ^ nt А t > T ~ an 1.4 wider 5 t 
years wen n, c n inese, except iui me heroic individual uncerwe 
anhranization ` haltun nta the total state 
„пейгоп n C utli ) into iNe TOLI Star 
Jne of the astonishin ects of this overturn of socicty 15 the T* 
7 + ! t ' + 
Li C ү J Ci vas ACNICVEO dilû Ui + CK Ol C 
Acid frar х " " { 
encountcrca Aside ii 1 ic iach il B iN C ( 
1. for f 1 h] f t < ( 
- n» iV E ы t C PUGS t u ~ і VM { У 
eem to stem in great m ure f ) eaknesse ] о 
man s¢ ck for m у id t ent 1 rp re | 
r 1 f \ t r mor | 
с. ring the turbule е а < e we i D hermor e 
' * f th nr f e t terrinie f ure f \ 
earening с ects ol hc depression à d the terrible ligure © ove 
c к: Í 
mill nun 1 f rly 1 22 1 | i tho «sanc 1 
I ion unemployed in сапу 19 had so cooled the Ge: man lukew 


devotion to democracy that they were hardly и cly to strike П 


for its preservation [he historian must also not discount the fact that 


the appeal of the Nazis in 1933 con very с Jerable n 
of idealism. Such slogans as nator al ition and German ама? ! 


ine were attractive 10 the downtrodden, the defeated, and the resentiu 


Young people in particular were possessed by the idea that it was P 


-^ "че for them to live in a Germany which was again strong, VII" 


THE NAZI RFVOLUT 


realized tie extent of their decep- 


about it 
» underrated as Adolf Hitler. Papen 


superior experience and cul 


Id make it p yssible to tame the dema 
rt of his enormous following. Much the 


the political line. The Conimuni:sts, 1n 


a few months of power to expose 
that they would lose their followers 


te an assumption of power by th 


ven at ate to treat the Social 
“nsase ac their nrincipal foes 
Democrats as their principa; 1065 
Hitler's first act as chancellor s to carry out his promise to Hinden- 


burg to try to achieve a WOTK maioritv in the Reichstag. This required 
support by the "ath chancellor had a conference with 


тл и таг + ^11 I? B - ^ r "nc T 1 

\ preuminary diccussion. Hit? Weve cicariy in ere 1 

"Bet eee "^ 
Czciarcd а it 


Theretor 


Therefore he obtained a 
22 and s as the date for new 

T! not reluctant to he gn; 
now they could control much of tne state appa: ur 


that this was going to be the last election for years to come. 


to and fro throughout the 3 econded Goebbe!s with his 
iatensijicd props chine now heav subsidized by big bu 
ness. Hitler did not announce any Geinite pro ram or make election 
promises. He ce ed his t to attacks on Marxism and to 
lenouncine the Weimar + for its decadence and n 
Although Papen heid the title of comm Goering 
^d been appointed rru 4 minister of the interior This wa: 
r 
the most strategic t in the whole government, tor it placed the !arge 
Prussian police force under Goerings С | urly aviator 


tireless in his dismissals oi Oprone: 11 Ay 


elv of S.A cee aah oe 


vermm 
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ta] е 1 "aj т 
Celivered tiraGes acain пс ¢ ] S ar 


rst bie overt act was а ra 1 on February 
quarters in Berlin. Not very much of interest we found, but the news- 
plans for a Communist revolu- 


Papers the next morn: ecorted 


tion had been uncovered. 
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Everyone cl t [ Reichstag с d to exist exc 
chł addressed fri time to t or 
portar j d nents 


C г | с 
t me there t en it 
1 e spring 3 ha s initiated t roue! 1 pul f 
t ty ol nti-Nazi ог‹ ur I u 
ie c nation but was partic ticea blc 
2c lucted vith ruthle B ет 
I A и 7 J > о! icial ol all ] l c uld 
сосет 1С р is added to tł vorld's 
{ ~ f despair jc "7E unist Social C al C 
anti-Naz ere cast out of ih "ve C thc hing prof: n, a 
other liberal proiessions, and sent to endure | ex f sad 
OA m А A 17 
ferocity such as vorid rare vit As с ril 1 
was ordered t all Jewish businessc ] t 
Jews wer TaGUaNY ш: Icd Mz OIL; cal nt ftc 
reed to pay large indemnitics to maintain their bare exi tence fron 
shoc on full rai age a d IOCKCO C 112 C С 
ала 
More important th: outrages committed nst 
he N determi n to eradicate ns. Ir ec 
C ut institutions endure. Du ' 1933 the Naz nched attack 
ag t three major institutior the federal stat the p cal partic 
and the trade u u Of wach Were potentia cuses Ol DO n 
By the end of the year all three were crushed 
ta с Hiticr e c cellor w Papen se 
с { Prussia іп Ju 1932. He rendered the Naz n i 1 
service 'n advanc 
On March 31 Hitler orde hat all the par ents of the es be 
d ] >d 1 C nstil ited A C v C t Ç 
te (с l Communist t | п 


the Reichstag. A few days later he appoint governors (R tat- 


ipf си Povernol f 


n whom rer | all effective executive ; у 


"" 1 1 7 > / ' H 
ine Statt} ter was usually also the Gauleiter or local par [; thus 


pat Спіс 


the unification of state and party was advanced. Hitler na | himself 


tatthalier in Prussia, but appointed Gocring m 


uni 


| с 4 loft re t 

1 )p Ihe 
f ry 
Cor eat t ron n fl R h«ftao 


cc | lid not ' H Сул М 10 
-— . > í 
their ү f aver : | te 
party was o ly banned. It might ! ! à hat 
апа I t ins r d t 
the et ] n A ы ^ 
tt 1 tecalf , : 
gov ent. Inc y Ju ( r ] 7 D | uo 
th „ a . n" к ї с 
tne carc vol 3 5 1 to d th со 
N ' ! ^st í B 
» ` LI b ) 
1 
penal sente for an е t I ] t 
3^! ' , E 
^ ; ! 


by mid-1933. He had eliminated his opponents outside the party wit 
ı brutal speed and а lac! 


During the year from the summer of 1933 to that of 1934 he nad to con- 
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duct more d lt ctr le. t time against elements wit! 
Й r ted f r furt r nei ir ғ 7 , 
€ \ i Le! cirectit 
| ‚ 
Hitle A C cted against tł | 
gr ` { ET! " spokesmen in 
SA | ' ў ff. Hitler 
as te. I | r n attack on t 
g - " { f ү sa nd Y t 
pi d ana 
г} is trono! hat t led f 
1 C C C y Calle 
action fuc ed storv of t \ r C is ob 
enh main 1 ۲ " rond far 
f у wili remain it suinc it facts have emerged f a fa 


lion men. Son a 
movement at i art and 

later ac 1 اس‎ DIO 

in the brown shirt form 

of the re e they were the 


the terror, the raids, and the с By July their work was almost 


ч y itat chew were tit * nare 
cone hey i X26 around ал AW uidi леу уеге WwiL;.oun. регѕс nal 
NOSS > ۸ re - 
possess 5 d aui any һа2'5 were in portant 
— Р . - С ртг ог 
t - і -— bw Y themed testa base لادء لبه‎ ee Ua WOT 


industry had not been bucged from its high estate and was in fact operat 

1n2 Cioe ы] 2 пем verament 
іле 13i К! emucne n огап to г е itself 
Woe eis, W lad bec ie minister for pror canda 


nad ai 5 ccen ciated 1 {де ie t? arty, filled his cdi 
. d ‚ ‘ | 1 
toriai d speeches 1 veclive а ist capitalistic evils апа with 
Dicas ior tie c ouden i ine сагу ariy едас men b 
f | " fẹ pî = 
' 1 ғ 1 7 1 t 
p! C < C > ic у сгсао 1 ine сапу twen » 
кус Å 5 re n obsc rity 
1 › had hee )^ 
ashi d i 15 пе nad been in 
He \ “є ‚пе € TUN crested in ccor uc theory. H 
Was a t теп апо so iar id Nad rCcmarkabic succe 
the lords \ NISC 1 to recognize in с 


pow ti \ \ & 1 con ited. His plan was t 
harness i control the ¢ B icadership ratuer than to venture on a 
new untried revolutionary experiment which might not be successful 
cri ind Hjalmar Schacht 


nomic attitude of the S.A 


In this thinking he was supported by Gi 
Even more of a worry to Hitler than the cc 


was its designs on the army. The S.A. was now twenty times as large as 


—-— -- 


— Ó—H9À 


port n the re r army. He w j 

from t! na ip У И 
t nu I ICK 
grou wild r had 


tude in с ti ] fr G | or C ' j 
narr La 1 Е. ' 1 
narrow-minccd ] 


1923 у nh ad tried to pit the S.A › t the army. He also had 
] nding of 1 t d to the my 

7 { "лт t H ^0 ‘ 7 et com 

I C n again he a rted tf 1 y was the 

f t arms and that the S.A. had as its function internal 


ihe winter of 1933-34 was filled wit neuvering among the several 
groups. Hitler tried various techni ncluding a kind f brit ry. For 
example, he gave Rz:5m a * ‘2 the cab:-.2t at d me time that Hess 
rece 1 ons. Even then Rosh? id not be quiet. There seems little 
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and also by Heinrich Hia cr, who chafed at the fact that the S.S. was 


unity t c the prc : of the S S. and tł his owr 

[he sit 1 complicated by the « t Hindenburg 
had very little time t ) sive The ctors m to Hitler, for 
whon t xt ne " t matt letern 1 to 
succe the old 1 t func f the lency, but knew that 
this would гс re pport the cause of the need for a 
now th of ali ice. The crucial day sec t e been Ar 11 
1934 

On that d lit vent d a naval + t tch maneuver 
In the pa І voi Blor І ter of def 
Gencral We I ritsch, c n chief of the army nd 
A 4 > Y 

\ 1 eric È C GC; | і avy anere IST 
to believe that on ccasion Hitler made a deal with the military that 
th voul J rt C to Hind: rg if Hitler would quiet 

В ج‎ 


the S.A. and t сп tac army acrosanct • поп 


The events of the following weeks are obscure 


cially the workings of Hitler's mind. It eventually 
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tR hm TE | tot l^ fr hler the ү f 
arm the list d ti mmir feat! 
Hindenburg. Т! ] f A th ir pla 
of a coup etat t ] R 5 C 5с! 

+} to t cc ntre CW ` tat 1 
direction. In the r А SA ed to lu 
' кыда 7 ١ W left for C 
tion at a hotel in the B in Alps I ’ nied rin thec 
June 3 )34 t j кед ¢ The events of the 
On J 29 Hitler and Goebbels flew from the Rhine 
Munich. During the ht they arrested a number of S.A. leaders 
the R he where they found ! 
still in bed ic of n hot on the st Rochm 4 
others were returned to Munic c they were shot as the day went 
in Be:lir с: d Rinim ere harge. There, too, nur 
of S.A. leaders were d up in barracks, where S.S. firing squa 
shot them at intervals û ' the d ] night. No accurate figures 

e avail out wie iser killed tain! upward of one hi 
dred, many of | people. The car C zot limit 
to the S.A. A g t of Goce ссог Strasser, Ceneral 1 

chicicher and his wife, 222en's secretari | several of the Cath 
AC 225215. SY some ork xor } cif, who had £ 
anu 2 € ciore 1 са. А! I з { 
past wa п Kahr, who in 1923 had put down the beer Г 
Put d and battered corpse х found in a vamp outsid 
M i croc y the fact that 
man name iW x t d by ike by S.S. men › 
? У no was i Gi | victim. P ca f t 
I 5 late July Í 1, Hi called together the Reic 
) 4 4 - i c 7 = ‚ ` 
cJ “A 1 been pi з coup tod f ] 
лад 1 " $ і 1 Ck j he he} ғ f ' 
X i & ch hc r vs 
for ars. Н r j that revolution was now І 
If t Hitler hurried into the rge by the appr 
ing d | of Hindenburg, he was just in timc. On August 2, 1934 
old er died at his estate at Neudeck. The army lived up to its pron 
ise. Hin burg was dead only a matter of minut hen it 
nounced in Berlin that the offices of president and chancell 1 
ly afterwards the armed forces took a new oath. This oat 


merged. Shortly 
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CHAPTE XXVIII 


The Nazi State to 1938. I, Political anc 


from mid-1934 to early 1938 are the years of the consolida- 


rs 
tion of ihe Nazi dictatorship. Narrative history almost ceases exc ер! 


in forcign affairs, and the historian must analyze the pattern as it de- 
velops in the various spheres of human activity. Gradually and some 
times unobtrusi ively the net tighiencd around the German people until b by 


1938 the total state had for all practical purposes been achieved. 


беу уеде Ia: er жаы 


P ! ' с 1 
relationships is the 


fad inlpomant кеу ыы», э. i3 ыз 
nacin. 214 bec, A Anat Т Jane T ^ - eM - cena * "imet: ~ 
posiion ncd Dy Ago Aider. He cccupied three Separate functions, 
) È 


that of chancellor, party leader, and presi er he inherited the 
presidential office, he never used the ile; it smacked too much of re- 


publicanism. At first he was referred to as leader and national chan- 
ceilor; after the war started, simply as leader (Fükrer). In fact, he was 


of greater signii il of his three functions would 
suggest. He assumed : rt of magico-rclieious 

the collectivity of the racial Cermanic urge for 

Was the court ої last resort. He was the law. Oth 


including foreigners, were held in thrall dy his су y 
would answer questions on some ou.z?c20us Nazi aberration with para- 
grap hs box 


Hiller has said. . . .” That was 
the end of it. Humble Germans identified themselves with their leader, 


who incarnated what Plato might have called ihe arche type, or Rousseau, 


ming with the words, “Adc 


the general will 

Hitler's extraordinary position in the eyes of the faithful was partly 
rationalized 5y the principle of ie dership" (Führerprinzip). This prin- 
ciple established a hicrarchy of command such that cach person gave 
unconditional obedience to those above him and was entitled to the same 


from those below. No more clecti ions were held in Germany. All officials 


{ 
i 
} 


every area of government and party life Were appointed. At the apex 
he pyramid was ilitler. 
In fact Hitler was at the apex of several pyramids. The party and the 
state were not one, thou 
each other. It is difficult for an 


the concept of the totalitarian party 


h they impinged and overlapped heavily upo 
) ping i ) 


n 
or an American to grasp 


to the British or American political parties. In fact a sharper meaning 


is rendered by the word movement. Admission to the party was an in- 


"he party members con- 
stituted a leaven in the doug an elite, a pattern for the 
ied. At least until the war the party was k veiv small so that the 


members could be highly qualified in Nazi terms. The party can be 


vitation to exercise the vocation of ! 


thought of as the dyr namic or male force; the state, as the static or female 
ош traint. 

Immediately below Hitler on the party 
¿“national leadership”). By the end cf the y 
teichsleiter. Some of them he!d important state positions; others held 
none. A few did not even have a specific party position. Some of them 
were well known throughout the world: Goering, Himmler, Goebbels, 


"c.; others were little known even in Gerniany but commanded impor- 


¿nt spheres of influence, such as the party courts, its finances, or its 
udies of foreign affairs. In fact some of th ichsleiter headed divi- 
sions which paralleled the 


nor the state was syn organized; both were the re- 
sult of a series of ad hoc creations, of which some e tailored simpl 
for one man. 

The next level below the 


-adership made up before 


rc vincial (Gau) 


AC TESI varp TT att) м ta p 
of "ust over пу Ga leiter. These 


nen were often but rêt ais avs identical with the Statthülter, who were 
of course in the state archy. Some of them were well known, 3 
Goebbels, who was Gauleiter of others were known only loca 


Ц was their duty to receive orders irom party headquarters in Munich 


or from the Fiihrer in 
iheir respective Gaue. Beneatn them were whole armies of district, mu- 
TOMÁ local. and biock ieaders, who brought the с spel and command- 
ments of Nazism to every individual in tne nation. 


The state hierarchy was of course no: entirely the creation of the 


7 fj Ange r " РА 
Na 1S “чел Eus c а e e C 
o 1 ^ ft 
empire, and mar tie JUreaucrals паа been c 


time. In fact, it is extraordinary how much continuity existed. If a man 
Were not a Jew, 2 social ог an overt Opponen: o: National Socialism, 
ч 


he had a good chance i keeping his job. An outstanding example of 
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: From the course of later history it is clear 
that this first effort for a coup d’ état on the part 

^ of Witzleben and myself was the only one which 

3 might have brought a change in the fortunes of 

Germany. it was the only effort which was 

è planned and prepared at the proper time. The 

. 

war had not yet begun; there was the best oppor- 

P tunity for a peaceful settlement with our Euro- 

LJ * М 

è pean neighbors. A year later Germany found 

۰ +e Р T ~ 1 1 uw AFT , 

. itself at war, a fact which made any military 

a 


participation in an overthrow (of Hitler) 
exceedingly more difficult..... 
Hjalmar Schacht! 


1Abrechnung, 18-19. 


IX. CRITICISM AND CONSPIRACY 


In 1938 Hjalmar Schacht, the conservative banker with 
the high stiff collar, became a conspirator against Adolf 
Hitler. Like many conspirators before him, he moved hesi- 
tantly, still questioning whether the next step should be 
forward or backward. It was neither cowardice nor treach- 
ery which resulted in his uncertainty. Nor was it mere ambi- 
tion, although that played its part. Schacht simply could not 
believe that the die of destiny had been cast, that war and 
catastrophe were inevitable., Even while he plotted with oth- 
ers the occupation of government buildings and the immo- 
bilization of their personnel, a small voice within him sug- 
gested other possibilities. These people might still “need” 
him. They might still turn to common sense. They might 
stop short of war. 


From the first days of the Third Reich, Schacht had been 
in close touch with the men leading Germany's new Reichs- 
wehr. He was familiar with the members of that myterious, 
and perhaps partially fictionalized agency, the German Gen- 
eral Staff. The geperals learned to respect the economist, to 
recognize his genuine, pre-Hitlerian enthusiasm for a revived 
German army. He watched benign!y at the military maneuv- 
ers and listened attentively while bemused officers explained 
events to aman who had never worn the army uniform. 
When Schacht and Goring began to trade blows, the regular 
army chiefiains tried to prevent the complete alienation of 
the economist. 


Many of these high officers were, like Schacht, a littl 
uncomfortable at current events, although, also like Schacht, 
it was some time before they could generate enough concern 
to be described as “oppositionists.” The philosophy of the 
old Prussian military tradition was still there. Things ought 
to be done with decorum and by law. But they did sense that 
things were being done. The Róhm purge of 1934 had 
destroyed a major source of distrust—the National Socialist 
Storm Trooper organization, chastened and sobered by the 
carnage visited upon its leaders, ceased to be of concern to 
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tor the very real army which was repiacing the paper armies 


of the earlier davs. Germany was recovering her dignity in 
а worid where self-respect demanded that a sirong nation 


Mave a strong ат my. 


The first real doubts of the generals derived from the 


very untoward pace with which Hitler set things into motion. 
er? pv + v ore > hinalan Perinat? 1 16 
she General stai regarded the Rhineland occupation in 1936 

nar e 1 Y 1 Ї - 1 € T } "n m . m: we e "а 
a шаа adventure. If resistance had been met, Germany's arms 


1 
would have fallen far short of the mark. Hostile France could 


have thrown the new, still ill-equ pped army into disaster 
This did not, of course, occur. Hitler had zauged the temper 


his opponents accurately, had sensed the divisions at home 


1 У ч = os Diet Oh " г tinn 

ne uncertainty and ut tne preparation of the 
TT j ^ 7 + +; t rian r © ру 4 
" enrmacht (this title had replaced that of Reichswehr in 


1935) moved slowly, much more slowly than contemporaries 


knew. In the estimate of the £enerals and in actual point 
of material supplies available it was still short of real needs 


in 1939. Supreme Army Commander Werner von Frit sch and 
Minister of War Werner von Blomberg listened with horror 


4 э } 


ne conference in the Reichschancellery ir. November, 1937. 


Earnestly they sought to warn Hitler that the German army 


ly for war, especially against Czechoslovakia. 
h 


Was not 


ihey had a healthy re spect ior the bristiing fortifications 


ringing the Czech border. They could not contemplate with 
assurance а war in which an army of only three years prep- 
aration should confront those of nations who had been ham- 
pered in the period since Versailles only by the niggardliness 
of their politicians. 


Of these proceedings of the élite Schacht and other lesser 
lights were, prior to the Nuremberg trial, entirely unin- 


1The literature on the conflict of the German army leaders and Hitler is 
most extensive. Perhaps best are the study of the German general staff by 
Walter Goerlitz, of the German army in polities by John W. W heeler-Bennett, 
and Sword and Swastika by Telford Taylor. See appropriate bibliographical 
entries, 
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transpired early in 1938. 


Late in January Schacht's friend, Gisevius, received an 
urgent message from the economist. The former Economics 


lent and “Minister with- 


Minister, now just Reichsb: 
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lady con- 
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berg was repiaced by tener Wilhelm helte ) appeared 
to Hitler to have tne qualities ої a g 1 lack and w se 


1 , tep} B nlleosvond } 
post was reduced in importance. Fritsch was followed b; 


General von Brauchitsch. 


While rumor was seething and sion ali about, Schacht 
leapt into furious activit F the results were discouraging. 


When he talked to Admira! Raeder, who was later to sit with 


in Nuremberg, the naval officer agreed that 


?The Fritsch crisis is dealt with by Hermann Foertsch, uld und 
Verhängnis. Die Fritsch-Krise im 1 hr 193% als Wendep in der 
Geschichte der nationalsozialistischen Zs See also Gisevius, To the Bitter 

f 


End, 233 et seq.; Milton Shulman, Defeat in the est, 29-31: Telford Taylor, 
Sword and Swastika, 337-43; Wheeler-Bennett, The Nemesis ој Power, The 


German Army in Politics, 1918-1915, 363-82. 
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the situation was serious, but denied that he could do any- 
thing. As for General von Rundstedt, then in command of 
the Berlin sector, he received Schacht coldly and told him he 
would know what to do if and when he chose to act. Clearly 
civilian advice was unwelcome. Schacht was especially anx- 
ious to secure a judicial court martial for von Fritsch the 
charges against t'.s officer were simply out of question. 
Eventually the Reichsbank President even contacted Fritsch'a 
Successor, but without effect.* 


In the end von Fritsch secured the judicial review which 
he—and Schacht—had des'red, and the verdict of the court, 
including Göring, Brauchitsch, and Raeder, acquitted him of 

‘° all charges. But there was 1.9 fanfare, no rejoicing at the 
triumph of justice over fraud. Instead, the German public 
and the German military were electrified by Hitler’s resound- 
ing triumph in accomplishing a goal that had been discussed 
and hoped for in Germany íor twenty years. Austria, left 
a little German State when shorn of the non-German por- 
tions of its territory and inhabitants in 1918, had become a 
part of the German Reich. Military leaders who had feared 
the consequences of Hitler’s rash policies of browbeating 
the Austrian government ard intimidating others saw the zcal 

ccomplahed with the pageantry of a parade ground. Von 

Fritsch, forgotten dropped into the shadows and later poured 
out his blood in the death he Sought on the battlefields of 
Poland. And Hjalmar Schacht, who had taken up the torch 
for him, tossed it aside on his way to Vienna. 


The Anschluss of March, 1938 aid not come, of course, 
as a complete surprise. Evidence of German pressure on the 
Austrian government of Kurt von Schuschnigg had been 
available for some months. Not until the last moments, how- 
ever, did Germans realize that Austria was to "come home" 
without a fight between in-laws. Just before the event 
Schuschnigg in his farewell speech as chancellor indicated 
that the Austrian armies would make no resistance. When 
a member of the German army's finance department called 


SGisevius, To the Bitter Erd, 238. 
“Ibid, 250; IMT, XII, 196-219. 
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Schacht on the day of the march into Austria, the Reichs- 
bank President not only informed him of the rate of exchange 
between mark and schilling but added the comment that in 
a “peaceful invasion” the soldiers must carry money. No 
requisitions must be made? He himself followed close after 
the soldiers to supervise the incorporation of the Austrian 
National Bank into the Reichsbank, to carry back to Germany 
, and to make a speech. 


four hundred million schillings in go 

Twenty years earlier Schacht and Theodor Heuss, both 
members of the newly created Democratic Party, had jour- 
neyed to Austria tq work by democratic and peaceful methods 
for Anschluss. Ungenerous opposition from abroad had 
thwarted their efforts.5 Now the thing was done. And Schacht 
in his speech to the employees of the Austrian National Bank 
rejoiced, “The road of the Nibelungen from the Rhine to th 
Ostmark has become free again.” Critics who declared from 
abroad that “the method of effecting this union was terrible” 
had. said Schacht, only themselves to blame. Perhaps there 

È 


might have been other ways of accomplishing this, but no one 
had done it. “It was only done by our Adolf Hitler... ," 
roared Schacht with emphasis and amidst long continued 
applause. The President of the German Reichsbank informed 
the employe# of the Austrian National Bank that they were 


now his employees. He would, he said, protect his employees 
from insult, but the Reichsbank itself “will always be nothing 
but National Socialist, or I shall cease to be its manager.” 
And the tall, gaunt, prim man with the pince nez, who had 
just visited generals and admirals in alarm at events trans- 
piring at home, administered to his new employees an oath 
of personal allegiance to Hitler and led them in a triple “Sieg 
Heil” to the Führer” 

What had happened to the banker? Had he suddenly for- 
gotten all his fears in the rosy glow of diplomatic victory? 
Probably not. He later took pride in the fact that not one 
employee of the Austrian bank was fired. Perhaps his speech 


5Spruch. Proc., ЇЇ, 386. 

Theodor Heuss. Friedrich Naumann: Der Mann. Das Werk, Die Zeit, 485. 
"Conspiracy, VIL, 394-402, Tr. of Doc. EC 297 A, March 21, 1938. 

876 Jahre, 488. 
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strengthened his position so tlat he might save his employees 
Perhaps he might be pardoned a little nto cynical glee 
at the way Hitler had stood Germany's enemies on their ears 


Perhaps he really felt the need, as he later declared, to cover 
the footsteps of his quests among the military by words of 


adulation directed to the man who in this hour had few critics 
at home. More probably, in spite of inward do ibts, Schacht 


momentarily convinced himself that all might vet be well, 


that war might yet be avoided, that the economic future of 
Germany might still be secured. Not only was there an addi- 


tinr 


tion of four hundred million se’ illings in gold to Germany's 


narrow margin of exchange, but also Schacht was promised 


tnat the liquidation of the M 


$ 


fo certificates would begin at 
the end of the current year. Schacht, who had assumed the 


post of Reichsbank President only on a conditional basis the 
previous year, now accepted appointment to a full four year 
term.” But his optimism was not to last long. 


After the war in the bitterness anger at those who 
; E sil » 1 РА А y Inhan g Р $ 
nt to piliory him as a war crin Schacht lashed out 


repeatedly at the outside world. Who were these men who 
accused him of sycophancy and adulation for Hitler? Had 
liplomatie representatives formed an interminable 
parade to the feet of the Führer? Had not the Anschluss 
j been met not with bullets but with the petitions of Sir 


к 


John Simon, Anthony Eden, Lord Londonderry and Lord 
Halifax of Great Britain, of William Phillips of the United 
States, of Joseph Beck of Poland, of Milan Stoyadinovitch 
of Yugoslavia and many others? Did not these nations and 
their representatives realize that these many vi and the 
respects they paid to Hitler strengthened the position of the 
dictator and made more difficult the task of those who sought 
to contravene him?! These troublous thoughts about Hit!-r’s 


prestige were, indeed, strong in the mind of Iijalmar Schacht 

Spruch. Proc. Il, 387-9. Schacht claimed that he had furthered the 
meeting of Goerdeler with friends of his in London not long before thi« and 
that rumors of Goerdeler's activities had leaked ba k to Ger 


nany and almost 
caused his own arrest by the Gestapo, hence the strength of his speech. 
Abrechnung, 11. 

V Abrechnung, 16. 


Mf bid., 17. 
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The Third Reich of Adolf Hitler was later described аз 


the “S.S. State It abounded in police and contro! forces 
f varieties The fear of punishment for deviation from 
prescribed thoughts and actions permeated the entire popu- 
lace from the hierarchy at the top to the little people at the 
hottor In sor r t t as vities of those at the 
bottom which was most terrifying. The nasty, mean-minded 


the shadowy 


dispensers of evil at the top. Most of these little offenders 


sat in an internment camp for a few months after the war and 
then returned home embittered but not seriously damaged by 


their experiences 


; 1+ P А 
lod to oppose or ev 


be expected in the face of ruthless repression. Opposition 


could never become revolution until it had first been con- 
rac unpleasant comparisons between 
the bro: the French underground and the 


tituted active participants in the 


narrow 


German resistance ignore the full consolidation of authori- 


tarian government in Germany in contrast to the mere berin- 

} T "T , er * у Ф - 
nings a svstem in France. They also forget that the 
grea the German youth was enrolled under the rigid 


discipline of the Wehrmacht. Then, too, it was always clear 
that the French underground were patriots, whereas mem- 


bers of the German resistance suffered from the suspicion 


; of their own as to whether 


of others and some interna! doubt 
they were patriots or traitors. From first to last, the German 
resistance movement was a small, ill-disciplined, scarcely 


organized effort to bring an alteration in the leadership of 


the government. Directed largely by men who found some 


Title of the well known book by Eugen Kogon 
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security and influence from the vantage point of higher or 
lower posts in the regime they had come to oppose, the move- 
ment sought desperately a fulcrum of power. Force was 
essential. The praetorian guard of Heinrich Himmler must 
i be immobilized. If a coup succeeded, the new regime must 
' be stabilized until public understanding for the chang» had 
been won. Outside of the police, the unquestioning henchmen 
of the Third Reich, there was only one fulcrum of power— 


dt the army. That was the center of the resistance, the goal of 
са the appeals of the resisters, its strength and its weaknesses 
+ forming the warp and woof of the de stiny of the "Resistance.''3 
$^ The German resistance movement consisted of a consid- 
{: erable number of ill-coordinated “circles” about varicus per- 
1 


sonages. Often they were scarcely aware of one another's 
existence. Their aims and objectives varied, if and when 
they were defined. Schacht eventually made contact with sev- 
eral of these groups and was known to a number of their 
members. There weze, however, larze numbers of others 
who had never heard of his being connected with resistanc 
activities. These were often horrified at the idea of this, in 
their eyes, self-sanctified and hypocritical assistant to Hitler 
becoming a convert to revolution. They shied away from him 
during the wartime period and wrote ve hement letters of 
denunciation to the denazification boards after the war. 
Much of their animosity carried over into the foreign apprais- 
als of the resistance movement after the war. But regard- 
less of the hostility of some sections of the resistance groups 
Hjalmar Schacht was from 1938 on an active and earnest 
agent in the effort to secure the downfall of the government 
of Adolf Hitler—that is, unless that government should sud- 
denly see the error of its ways and recall him to a position of 
authority and influence. 

From the first Schacht looked on conspiracy as a matter 
requiring discretion. One didn’t advertise in the newspapers 


The literature of the resistance includes, in addition to the works men- 
tioned in note 1, the volumes by Allen Welsh Dulles, Germany’s Underground: 
Rudolf Pechel, Deutscher Widerstand; Hans Rotnfels, The German Opposi- 
tion to Hitler: an Appraisal; Franz Reuter, Der 20. Juli und seine Vorge 
schichte and numerous more specialized accounts. 

MSpruch. Proc, 11, 635-7. 
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lung before initial success had been obtained. Like Lenin in 


vernments, cabinet posts, the disposition of Hitler, etc., 


1917, Schacht warned that the cess of a conspiracy 
depended upon its being fomented a narrow group of 
"hardcore" revolutionists, that the larger the group the more 
danger there was of discovery and failure. Often he held 
apart from those he suspected of car je He was, he 
said later is own circle.' 

Among those whom Sc! t fear І t for his « er- 
ance з Carl Friedri Goerdeier, whi ame the long 
ru the best-known leade of the r tance movement 
( rdeler's constant scribbling d of the names of men to 
fill posts after a successful coup d'état impressed Schacht as 
highly dangerou Some of the scraps of paper later did 


involve innocent persons. Goerdeler, on his part, ne er com- 
pletely overcame his distrust of the man who had been his 


the post of Price Commissioner. In 


vritten in 1937 Goerdeler paid 


noted 


that the economist’s great ambition had been “the deciding 


Among othe r leaders of the resistance Schacht was also 
in contact with Johannes Popitz, who was Prussian Finance 


Minister, and Ulrich von Hassell, ambassador in Rome until 
} teich Ministry for 
Iassell ho knew 
Schacht much better than did Popi:z, contained numerous 
critical references. During the war years Schacht broadened 


ong the resistance leaders 


but often failed to win their complete confidence 

In 1938, h r, Schacht the major figure in the 
civilian sector irking for positive action to unseat Hitler 
from his position of power. Hitler's diatribes on the plight 
of the German Sudetenlanders stranded in the midst of a 


Abrechnung, 1 
lêlbid., Friedrich Krause, hrsgbr.. Goerdelers Politisches Testament, 23-4. 
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tile Czechoslovakia failed to stir the economist. The grir 


== 
visage of hostilities was outlined in stark hues and Schach 

‚гей aghast upon the prospect of Germany's undertaking . 
full scale war. The fatherland was prepared for war neithe 
in the economic nor in the military sector. At the dinner part 
of one of his friends during the summer of 1938 the banke 
revealed the depth of his disillusionment аз he almost shoute 
at his hostess, “Му dear lady, we have fallen into the hand 
of criminals—how could I ever have suspected that?” Indeed 
how could he have suspected it—he who had been so confiden 
that he could "steer" the regime into the safer waters o 


colonialism? But much of Schacht's concern was not occa 


ed by the browbeating of a smaller nation. He considere 
criminal the intention of the regime to launch Germany int 
a full-scale war which could not help but be dis .strous. 

Similar fears were ашады at this time by Colone 


n 


General Ludwig Beck, Chief of Staff of the German army 


Dock was a very unusual personality, one of the few Germa: 
generalis with a deep sense of political responsibility. Н 
was, of course, principally concerned about the recklessnes 
of German’s foreign policy. “Hitler will be Germany’s undo 
ing,” he informed the American Military Attaché in Berlin 
“He far overestimates our military power. Sooner or late 
there will be a catastrophe.” By July, 1938, Beck’s fear 
had reached the crisis point. He drew up and circulated amon; 
the members of the General Staff a highly critical memoran 
jum. Ultimate defeat in the West confronted the Germa: 
army if the coniroversy over Czechoslovakia resulted in warl 
war, and Beck was sure it would. Beck's memorandum brough 
a tremor of fear to the German military. Even Brauchitsct 
the Commander of the Army, himself far from a dynamic per 
sonality, added a warring of his own as he passed Beck's mem 
orandum or, to Hitler. But there was no response from the dic 
tator. Beck's fears continued. Early ‘n September he took th 
only other path of protest available and resigned his positio: 
as Chief of Staff.” 


ІМТ, XLI, Affidavit of Schniewind, Mar. 18, 1946, Doc. Scht. 34, 267. 

l*Dnlles, Germany's Underground, 3940. 

i3Ibid., 41.2; ef. Gisevius, To the Bitter End, 279; Goerlitz, General Staj 
321.31. 
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Beck and Schacht were by this time well acquainted. The 
military men were always to have a higher vespect for the 
economist than did many of his civilian collaborators. Accord- 
ing to Gisevius, Beck requested Schacht to join him in the 
resignation of protest against the course of events. He, 
Gisevius, felt at the time that Schacht's resignation would 
have been quite as effective as that of Beck and that the 
resistance by Schacht’s gesture would not be losing a position 
of as much influence as that which Beck held. Major General 
Hans Oster, Chief of Staff in the Intelligence Bureau, disa- 
greed. Oster, who was closely associated with Schacht in the 
later period, believed Schacht's position as Reichsminister 
gave him an easier entrée to the circles of the military. As 
for Schacht himself, he later denied that resignation had 
ever been suggested. He also declared that Beck’s resignation 
served no useful purpose. Seemingly he was right. News of 
the resignation of the Chief of the General Staff was withheld 
from the public and he was replaced by a man much less 
suited to the purposes of the “‘resisters.’™ 


General Franz Halder, who succeeded Beck, was described 
aptly by Schacht as a man ‹ rubber, full of courage when 
someone pumped him up, but limp when the air was let out.™ 
Much more tf the liking of the economist and in his orinion 
firmer in character was General Erwin von Witzleben, the 
commander of the troops in the vicinity of Berlin. With the 
strong backing of Witzleben and the cautious, uncertain 


acquiescer.ce of Halder and with the aid of Eric von Brock- 
dorf-Rantzau, commanding officer of the Potsdam Division, 


Schacht worked during the late summer of 1938 for a care- 

fully planned coup d'état to overthrow the regime and prevent 
yt} 

the coming of ‘var. 


Beck, who still had great personal influence after his 
resignation, re:ommended that his successor listen to the 
propositions made by Schacht. When the . ynversations began, 
Halder wasn’t sure he had acted wisely in seeing Schacht. He 


foGisevius, To the Bitter End, 280; IMT, XIII, 28-9. 


Zi Abrechnung, 31. 
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didn't know Gisevius, who accompanied Schacht, and he was 
quite taken aback by the very frank way in which the Reichs- 
bank President jin ed out on a discussion of deposing Hit- 
ler. Nor was Halder convinced that his visitor or those they 
represented had sufficiently agreed upon any clear-cut plan 
for action after a coup. He also had some doubts that the 
military should take a hand in the situation. “The people 
who put Hitler into power," he told Schacht, rather r pointedly, 
“should get rid of him. . . . You elected Hitler, you put him 
in power. We > soldiers hac ло right to vote.” With encour- 
agement, however, Halder too" a more definite stand. Assured 
of his иол, he was ready to denounce Hitler as 
“this madman,” “this criminal,” and to charge him with 
wilfully steering Germany into war, possibly because of his 
“sexually pathological constitution” which m:de him wish 
to see blood flow. Gisevius r dds that Halder went on to con- 
front Schacht with the direct offer of political leadership in 
а post-coup government. But Gisevius has been accused of 
some errors, smog’ them a tendency to magnify the role in 
the resistance of Hjalmar Schacht. On the othor hand, later 
events stressed the fact that tr military were quite willing 
to assign Schacht a гозо? position. The guess might 
be hazarded that the names of the civilians supposed to be 
prominent in 1938 were suggested by those who were not too 
friendly to the economist.= 


Halder gave Schacht his consent to further consultations 
with Generals von Witzleben and Brockdorf-Rantzau. Schacht 
had become acquainted with Witzleben through the media- 
иол of General Hans Oster, who had been sympathetic with 
the resistance group for some time.“ Erwin von Witzleben 
was, by Schacht’s appraisal, an upright officer, born and 
bred a nobleman, but more a corps-leader than general staff 
material Witzleben hated the half-educated Hitler and 
regarded him an intruder in a sphere for which he lacked 
tradition and characteristic attitude. “The fellow has never 


“Ibid., 13; Dul'es, Germany's Underground, 43-4 (gives little significance 
to Schacht. Dulles seems to have conceived a very hostile attitude toward 
Schacht and undervalues his resistance efforts); Giseviu-, 267.9, 

Z(Gisevius, 299, 304. 
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impresstu me," he declared.** Little salesmanship was 
required on the part of Schacht to obtain Witzleben’s ardent 
cooperation in projects of coup d'état When the first effort 
went astray, Schacht remained in close touch with him and 
continued to find sympathy for new opposition plans.» 

Contrary to the impression left by some postwar accounts, 
the plans for the projected stroke of state were worked out in 
the utmost detail. The group concerned plotted the position 
of the important buildings in Berlin, the necessary disposition 
of troops and tanks, and tentative arrangements in respect 
to key figures in the existing regime. Hitler would be declared 
insane and Himmler and Goring proclaimed the chief crim- 
inals. The peroneal procedures ‘of the Gestapo would be 
exhibited in documentary form to a populace still unaware 
of the depth of infamy which existe Admiral Wilhelm 
Canaris, chief of the German counter- inition service, 
had collected the materials which were to be used for this 
purpose.* 


But there must be war. Without a declaration of war 
the coup d'état would be useless. How could the military 
explain to the German public the removal of the dictator if 
there were no wur? With Austria in his vest pocket and the 
world marveling at the power of Germany, even serious 
critics of the government had their doubts about his removal. 
Schacht him€lf had temporarily wavered in his anti-Hitler 
feelings. The resisters, of course, expo..ed war. They felt 
confident that the British and the French would not waver 
in their defense of the democratic state of Czechoslovakia. 
Schacht, on his part, as a supposed expert on Anglo-Saxon 
mentality, assured his colleagues of the firmness and determ- 
ination of the British.” It would, indeed, be helpful if the 


*AAbrechnung, 18. 
SIbid.; Schacht's story is corroborated by the testimony of Frau Elisabeth 
Str k, the widow of опе of the opposition: executed 1944, and of 
iteinhard Brink, an attorney attached to the staf of the We-tern Supreme 
Commander, thus having close contact with von Witzleben. Frau Struenck 
participated in the reconnaissance of Berlin to plan the projected coup. 
Spruch. Proc., I, 263-4, 252-5. 

26[bid.; Giseviu: 290, 307-21; Dulk Ger 
brief account by Halder is given in NMT, X 
7Gisevius, 306. 


nv's Underground, 45. A 
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British could be informed that there was a group in Germany 
ready to remove Hitler if he persisted in his insanity. The 
resisters could not notify Chamberlain of their intentions 
through the registered post. New and unorthodox procedures 
were adopted. The Secretary of State in the German Foreign 
Office, Baron Ernst von W eizsácker, arranged for a secret 
meeting of Theodor Kordt, the Ckcrgé d'Affaires in London, 
with Lord Halifax. In his conversations Kordt assured the 
British that if they anon £ fast the German army would not 
night.3 This couns 2s, however, passed by on the way to 
Munich, where “appeasers” Chamberlain and Daladier sac- | 
rificed democratic Czechoslovakia to ease the rapacity of 
the Nazis. The Munich Conference set the seal of disaster 


not only on the fate of Czechoslovakia but also upon the hopes 


of the resistance movement. 


س 


-y 1 


iow Should this projected coup d'état of 1938 be evalu- 

ated? There has been a tendency to pass it by for the more 

dramatic days of 20, 1944, when a bomb was actually | 

signs of revolt were present. One | 

appraisal of the resistance movement calls it with derision, | 
the “Halder Plot, sing quotation marks.» It was not, of 

course, a Halder plot. The General Staff chief played a rela- | 

| 

{ 

1 

` 

| 


slant an S 3} 
planted and other visibl 


„ 


et £ 


tively minor and negative role in the events concerned. It 
might almost be called a “Schacht plot.” Schacht’s role of 
action was clearly substantiated in his denazification hear- 
ings. It was carefully planned—perhaps there were no cr 1- 
plete lists of new cabinets and plans for the economic .nd 
political policies of post coup governments, but it is possible to 
find sympathy for Schacht’s feeling that these were prema- 
ture until iie success of the coup was assured. Most serious in 
form of criticism was that it depended upon action external ! 
to Germany—upon the attitude of Great Britain and of s 
France. Goerdeler later told an American friend that Cham- i 
berlain made war inevitable “by shying from a small risk.” 
On the other hand, Hitler was not, as Goerdeler believed, 


SRothfels, The German Opposition, 60-1; Wheeler-Bennet, Nemesis of : 
Power, 418. t 


=Taylor, Sword and Swastika, 218, 221. 
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bluffing. And, as Allen Welsh Dulles, later director of the 
American Central Intelligence Agency, points out, it was diffi- 
cult for British statesmen to rely upon the representation of 
groups whose size and influence they were unable to assess. 
If the plans for revolt had failed, the British would then have 
been confronted with the war they hoped to avoid.” How- 
ever, in the judgment passed upon British appeasement 
policy, to an over-valuation of German military potential 
and under-valuation of Czech ability to resist aggression there 
must also be added an under-valuation of the strength of 
the German resistance group? The fatality of the Munich 
agreement is thereby again underscored. 


It must not be imagined, however, that Schacht was 
battling for the rights of Czechoslovakia. Even at Nurem- 
berg he declared it “regrettable that in that state, which had 
five and a half million Czechs, two and a half million Slovaks 
and about three and a half million Germans, the German 
element had no means of expression.” This statement was 
not, of course, a just appraisal of the Czech state on the eve 
of Munich. Schacht would not have used the violent methods 
employed by Hitler. His personal solution to the Czech ques- 
tion would have been a federated state, “similar perhaps to 
Switzerlandgdivided into three different, — separate, 
but politically unified areas, which would be a guarantee for 
the unity of a German-Czech-Slovak state.” He admitted, 
however, that in spite of his disapproval of Hitier’s methods, 
he could not find serious fauit with the consequences when 
the allies yielded.? As a matter of fact, some months prior to 
the Munich Conference Schacht in a conversation with the 
French ambassador, Francois-Poncet, peso supported a 
solution of the Sudete: question by a plebiscite procedure 
which would result in ti.e cession of the predominantly Ger- 
man territories to the Reich After Hi tler’ s stroke, Schacht 
arranged for currency conversion and the incorporation of 


Dulles, Germany's Underground, 47-2; Wheeler-Bennett is quite skeptical 
as to the degree of responsibility to be laid to British appeasement for the 
failure of this plot . See Nemesis of Power, 4214. 

21See Page 144. 

SIMT, XI, 435; XIII, 20. 

33Bonnet, Defense de la Paix, 161. 
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" the local Czech banks of issue into the Reic 


+} 


1 Although 
e latter task could have been avoided only by resignation 
from the Rei 
resister was only concerned : 
not about inte 


Е The acaui: 


ite clear that Schacht as a 
ibout the security of Germany, 
nal morality 


hsbank, it is « 


of the Sudetenland by Germany did not 


LI Apes ape i : 

quiet Schacht's fears about the future of his country. He was 
mi 7.3 " x , 2 

- black in his nessimism about Germany's economic situation. 


In conversations with Ulrich von Hassell, who had re ently 
:mbacscadorial post іп Rome and become a 


" ee 
returned i: 


close but critical a ciate oi Schacht in his resistance efforts, 
Schacht declared Germany had pumped эр Чгу. Нег 


foreign exchange reserves, lii those obtained from 


° Austria, had been used up in haste and waste.’ In November, 
ao 1 - 
"m bank President made the speech entitled the 
: = p 
T4 пег” referred to in a previous chapter. Before 
int * - 
: uncil of the German Academy in Berlin 
t» * . . . 
ү» i the various services 
qr which he and the Rei : а med for the salvation 
E г n mv an t fT5nti4*1n5 f the nn 
w Qi the i economy an the епесіидиоп ої the rearma- 
am > 
A ment program. seneath the optimistic notes ran a deep 
e strain of concern. The scarcity of foreizn en was 
Р 1 4 , fle: ahliaualy 1 4 * ( 
° repeatedly mentioned. He also obliquely suggested that Ger- 


many could lay down her “fighting methods” pedes other 
nations were willing to treat her fairly. 

There was much to justify Schacht's concern. The Reichs- 
bank rtalted the issuance of the Mefo credits at the end of 
arca, but the Reich treasury gave no evidence of the ability 
to repay these obligations as Schacht anticipated. To the con- 

ar, the Finance Minister reported to Hitler that the public 

& had increased from twelve and a half billion Reichs- 
marks at the end of 1982 to thirty-five billion JS 
by the end of june, 1939." Difficulties were so severe in 


“IMT, XIII, 21-2. 

“Ambassador Ulrich von Hassell, The Von Hassell Diaries, 1938-1944 
3, Sept. 6, 1938. Cited hereafter, Von Hassell. 

~ Conspiracy, уп, 601, Doc. ЕС 611. 
JX[bi!, 474-8, Memorandum of Finance Minister Schwerin von Krosigk, 
Sept. 1, 1938, Doc. EC 419. Krosigk also warned Hitler that war was not 
desirable at this time. 
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respect to tax receipts that the Minister of Finance even 
requested a loan from the Reichsbank to pay norm | state 
salaries in November. When Schacht refused this request, 
the government obtained the money through private banks. 
The Finance Minister also indicated to the Reichsbank that 


the government would not be able to begin redemption in 
cash of the Mefo Certificates during the fowling year, but 


would have to pay for them with other treasury b is of the 
Reich. This was entirely contrary to Schacht’s original plans 
for the emplo: ment of these unort! fi ! exnediencs 
He and the Reichsbenk directorate were a.ppailed at the news. 


Nor was Germany’s economic situation likely to be 
nitic program launched by 
had from the 


improved by the renewed anti- 
the go vernment in November, 1938. Schacht 


first indicated that pogroms against the Jews sa! otaged 
effective economic policy. On this occasion, when a Nazi 
diplomat was murdered by a young Jew in Paris, Hitler and 


other mations: а Socialists gave public signs of approval 
persecutions of the Jews in Gum whic! lowed. 
re the bureau 


л 


tip 


publicly denounced the atrocities. Be 
of the Reichsbank'on Christmas Day, 1928, he prc claimed 


that these events were such as to make every decent man and 


Fh 


woman blush for shame. 
of the employees of the Reichsbank had had 
matters and warned them that if they had, their presence was 
no longer desired. One of tne protes 
this time, Schacht's was for the first time divorced from the 


excuse that these things were bud for economic policy.” 


nt 


made at 


Speeches of protest, however, were not likely to help the 
persecuted Jews of Germany. Two weeks before delivering 


initiated a more 


his castigation of the pogroms Schacht ! 
practical attack upon the problem. With Hitler's blessing he 
carried to London a plan for Jewish еті: on from Germany. 
Schacht’s mission was furthered by the continuing respect 
for the German economist on the part of British banking 
circles. Through the good offices of Max Warburg of a Jewish 


39IMT, XLI, 268; Gisevius, 334-5 


38IMT, XII, 524-5; Spruch. Proc., I, 225, testimony of Dr. Otto Schniewind. 
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banking house and of Lord Berstedt, Jewish owner of the 


drm of Samuel and Samuel, Schacht was enabled to present 
his pronosals to a group consisting of Lord Winterton, the 
Brit government's representative in the Intergovernmental 
Committee for Refugees, George Rublee, president of the 


nternational Refugee Committee, and Sir Frederick Leith- 


Ross, Chief Economic Adviser to the British government. 
plan was rather complicated in form and far from 
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ove criticism. He indicated that there remained 
a balance of approximately six billion Reichsmarks from 
t ds of property confiscated from Jews in Germany. 
Of this sum, the Reichsbank president proposed that one and 
a half biliio: Reichsmarks, which would be the normal real- 
ization after the deduction of the various Special taxes assessed 
on such property, be set aside as a trust fund. Against this 


fund "international Jewry,” 23 Schacht expressed it, should 
aparis $us to Germany whieh anla e ba Kabak h 
29vid8e а ioan to -vermany waich would г «e poczsibie the 


emigration of Jews in Germany. An allowance of ten thousand 
sold marks was to be made for each emigrant, althourh the 
money did not co directly into his hands. Schacht indicated 


that there remained in Germany approximately six hundred 

thousand Jews. Since two hundred thousand of these were 

elderly, they would not be able to leave, Of the others about 

one hundred fifty thousand were wage earners. The plan 

should make it possible for fifty thousand of these to leave 
t 


each year with their dependents joining them later. 


This was not a very charitable plan. Critics of Schacht 
would, however, do well to take counsel with themselves аз 


A 


to how they would have Sone about selling Adolf Hitler on 
Charity for the Jews! There was, however, an additional 
phase of the plan of which Schacht himself w25 noi very proud. 
He omitted it from his post-war descriptions, In London he 
pointed out to members of the committee with which he con- 
ferred that Germany would not be able to repay the loan 
contemplated unless there were a relaxation of trading bar- 
riers against her. In other words, the fulfillment of the plan 

*Spruch. Proc, i1. 476. DGFP, Series D, IV, 351-2, No. 280, Dirksen's 


report, Dec. 16, 1938; DIFP, Third Series, III, Appendix VIII, 675-7, describes 
the conference. 
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also included the responsibility of the foreign powers to 
import sufficient German goods to enable Germany to earn 
the foreign exchange needed to repay the loan. Most cutting 

s the comment of 2n observer at Schacht's later denazifi- 
cation hearing that this plan proposed a credit for foreign 

exchange to be guaranteed by stolen assets.“ On the other 
hand, under conditions then existing, even such a one-sided 
plan presented some hope for the tortured Jews of Germany. 
In his later negotiations Schacht c. nsented to efforts to improve 
many of the conditions attached to the plan. 


During his stay in London Schacht also explored the pos- 
sibilities for betterment of the German economic situation 
through a trade agreement with Great Britain. He found 


some quite favorable reactions. Not only was he able to talk 
directly to Prime Minister Chamberlain in this regard but 
, 1 +. 


rect] in 
also tentative agreement was made for a 0 
the part of kr ver Stanley, President of the Board of Trade, 

and for broader co rences by the industrial 
0 piena ^ Ројоге these plans bore 


"- уа 
Schacht паа been removed from the helm of t 


The German ambassadcr to Great Britain, Herbert von 


Dirksen, was enthusiastic" about the results of 

visit.“ His guperiors at home did not share his enthusiasm 
for the dipiomacy of the amatcur. The Foreign Ciice had not 
even known about the project until Schacht was already on 
his way. Officials there complained that Schach*’s pian for 


Jewisa emigration contained ргсрсса!з кага “sich they 
themseives had already presented a negative attitude. The 
banker pointed to Hitier's approval and addcc that Goring 
had also consented to a discussion of the prob.cm of Jewish 
emigration upon an economic rather than a political basis. 
In spite of continued unfriendliness to his activities by the 


^ 
1 


4110:4.; Spruch. Proc., 11, 476. 

“Dr. Auerbach, Spruch. Proc. 11, 479. Schacht admits this was “not an 
ideal plan” but declares it did have some possibility of saving the Jews from 
complete economic destruction. 76 J., 402-3. 

423DGFP, Series D, IV, 351-3, Nos. 220-1 

“[bid.; See also Dirksen’s Moskcu, Tokio, London, Erinnerungen und 
Betrachtungen zu 20 Jakren deutscher Aussenpolitik, 


1919-1929, 237-8. 
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Foreign Office, Schacht Carried on With the missio; 
January 16, 1939. he t: Irned over to the Foreign Minist 
inal notes оп his Conversations With Rublee, Who had 
in behalf of the committee Previously Mentioned 4 Sol 
the distrust of the Foreign Office in respect to the wo 
the amateur Seems Justified, from their Point of View. Sc] 
alloweq Rublee to raise a great number Of points en 
Tassing to rermany, Thus, Rublee Suggested that the c 
1 ecelvinz the emigrants be alloweg to aid in selec 
them, that they mj. rht send ге Гезепіаііуеѕ to aid in 
2 ly, al ‘hough not Stated, to tr; 
investi ‘sate conditi. ons), that Priority be given to Jews in 
concentration Camps (it Was also suggested that the num 


of these might be Supplied! ), and th lat arrangements mi 


be made to г] ve “decent conditions of exis stence” to the Je 


until they should emigrate. By the time Schacht conclud 
his Mission, however, he wags Оп the eve of a Crisis at 4 


Reichsbank, Thus his ron Noval from this срв "clal nost ка 
the dip] 'omats an easy “out” А suce 2530г wag appointed { 
Conciude tha negotiations and a lesg far- reaching plan fo 
emigration Was adopted «s 


i, рго! a} 


Schacht’ 8 Project to help tho Jews Was rather ambiguous 
2 
So was his s; Ме of n піла. To Colone] Gronau, a resistance 


aSsoci; ге, he “splayed a a violent anti-Nazj mem ‘Orandum of 
twenty Pages, which ле admitted ne did not intend to send, 
Jut which provided | wiat he called a a “bows movement of the 
jul"? His conf. 'derates In the resistance "ere Wary of him. 
He Was, they declared, talking in one Way and acting in 
anoiher. Von Hassel] f ielt that he was underg oing “ Some kind 


Of inner conflict, ’’s Most proba; у Schacht Was more Worried 
than he had ever been | before, 


Germ: iny’s economy 


Was in a Crisis state. Of this Schacht 
Was convinced апа the ; 


Re ichsbank direc Ctorate agreed, The 


45DC FP, Sèries D, у Nos, 654 (Dee. 12, 1938), 2: 655 (Dee. 20. 1939), 
912.3; 658 (Dec. 23, 1938). 919; 659 (Jan, 4, 193‹ J, 920; Jan. ]3. 1939), 
" Р 1 ) 5 


«а, Nos, 62 (Jan. 18, 1939), 925; 663 
Stuhlgang der Seele ^ Spruch. P, 
Von Hassell, 24, Dec. 19, 1938. 
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government was confronted with three billion R 
in Mefo Certificates about to fall due for r lem 
there was no government balance to meet them 


trary the government was already a billion Reich 
the red. The Minister of Finance made a second attempt in 
ecember, as he had in the month before, to promote a short- 


term loan from the Reichsbank to pay salaries of government 


employees. The Reichsbank turned him down and advised 
him to report the government in a The 
idea appalled the Finance Ministe gk. 


He got the money from private banks for the second time.9 


at the Berzhof 
the economic situatio: 
to the fate of the !ast 


November shootinz mention 


On January 2, 1939, Schacht nad a conference with Hitler 


out of hard cash. Nothin: 

estate. Hitler was not dismayed. He had “let the financial 
condition run through his head" and had come upon a solu- 
tion. He did no* deizn to inform his Reichsbark President 
of the details of this solution, but indi ] that banknotes 
could be put out against the things of value which had been 
collected. This was the worst tha: Schacht could have anti- 


cipated. He had already informed von Hassel! that if the 


government began to solve its financial troubles by running 
the printing presses, re would “simply resign.” 
The Reichsbank Directorate agreed with Schacht. Unani- 


mously tł əy agreed to he most drastic step available to * iem. 
On Januar; hey dispatched to Hitler a scorching mem- 
orandum, bristling with underscored commentaries on the 
"danger point" of tne currency and financial position, “the 
threatening danger of inflation,” and “unrestricted public 
expenditures.” Undoubtedly thinking of earlier efforts to 
solve problems with Nazi айп and energy, they warned, 
“There is no ‘recipe’ or system of financial or money technic 
[sic], rardless [of] how ingenious or well thought out it 

*9IMT, ХІ, 70, Testimony of “Wilhelm Vocke. May 3, 1946. 

So Abrechnung, 20; von Hassell, Sept. 6, 1938, 4. 
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238 THE STRUCTURE OF THE NAZI ECONOMY 


and thereby assisting the government’s task of restricting 
consumption. 


The short-run achievement of the Nazis is evident. The use 
of mora! and material resources which in other countries are 
usually not mobilized before the start of hostilities has yielded 
impressive results as measured in an economy on a war footing. 
A German victory, moreover, may enable the standard of living 
to rise, since the exploitation of foreign workers and capitalists 
would enable German profits to rise at the same time that an 
increase in German wage rates took place. 

The highly imperialistic character of the Nazi system arrives 
at completeness in its economic sphere. Individual Nazi party 
members ure enabled to use the armed forces of the state for 
the aggr.> lizement not only of the one-party state but of indi- 
vidua! men bers of the party as well. The increase in wealth 
ard income of Nazi party members is somewhat analogous to 
the loot and booty of feudal robber barons, The analogy breaks 
duwn because the feudal robbers did not have the weapon of 
the national state; Nazis have not only the state but likewise 
all the equipment and industrial organization developed since 
the Industrial Revolution. 

The new industrialists of Germany are Nazi party menibers, 
and their competitors — other business interests at home and 
abroad —- are at an extreme disadvantage. These non-Nazi 
busi. ss interests are similar in many respects to small busi- 
nesse: which were crushed or swallowed up by larger interests. 
What was once considered mammoth in business has been 
dwarfed by the pos-ibilities open to individuals who m,^y use 
not only armed forces but also the whole framework of govern- 
ment as represented by legislature, judiciary, and executive. 
Whereas earlier imperialist business interests were impeded and 
retarded by ther elernents in the society, the Nazis have set 
up a system whereby imperialist business interests may pursue 
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CONCLUSION ~ 239 


their objective Practically unimpeded by pressure from other 
groups. The retention, in part, of a system of private ownership 
enables party members to build for themselves industrial em- 
pires; at the same time, restrictions upon private property, 
such as government determination of investment and regulation 
of prices and wages, make it possible for the economy to func- 
tion as a war weapon without interference from rival indus- 
trialists or from consumers and workers. The owning clas. *ill 
exercises one function — the receiving and accumulating of 
profits. But industrial concentration and the increasingly per- 
vasive influences of the burea. “racy have given a new aspect 
to the “capitalist” order. A new Parasitic group — Nazi party 
members belonging for the most Part to the old middle class — 
peretrates more and more into the realm of property. Tyranny 
'n the age of machines presages the continuation of an economic 
system which is basically decadent but efficient and aggressive 
in war. 
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MEMORANDUM DECISION AND ORDER OF KNAPP, Dada ON 
DECEMBER 9, 1975 DENYING MOTION 


UNITED STATES DISTRICT COURT 
SOUTHE-SN DISTRICT OP NEW YORK 


ct lh lame la cond А ама pe e ie E x 
KUFT SCHMIEDER, з 

Plaintiff, : 

- гсаіпѕё - 3 MEMOFANDUM AND ORDER 

LOUIS E. EALL, JR., as Preliminary 1 69 Civ. 1939 
Executor of the Estate of Beien B. 
Dwyer, 3 

Defendant. i 
Eo S ж meae M £M ode AE o deme A AR Ao dr db Ve di x 


KNAPP, D.J. 


It seens to me that the original Opinion answers the 
guecetions presented by the seconG motion for relief from judgment, 
end thet any attempt to clarify would be futile. However, I shall 
state the“ it is my belief that res adjudicata woul bar the new 
action which - es I cather - plaintiff proposes to commence. The 
oricinal holding was to the effect thet the vesting order had cut 
off 211 rights of every description which plaintiff had or could 
claim in the fund. Thereafter, since ~laintiff had no claims of 


any kind acainst the fund, there wa: г hing of which any fraud 


by defencant could have deprived him. 


گے سے سس س nae‏ 


denied. 


Dated: 


The second motion 


SC ОРО ЕКЕ. 


New York, New York 


December 9, 1975. 
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for a nea tr:al is accordingly 


VHITMAN KNAPP, U.S.D.J. 


995a 
NOTICE OF MOTION FOR REARGUMENT OF DENIED MOTION UNDE 
RULE 60(b) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


TICE OF MOTION FOR RE- 
Plaintiff, : ARGUMENT OF DENIED MOTION 
i 
| 


-against- UNDER RULE 60 (b) (1) and (4) 
OF THE FEDERAL RULES OF 
LOUIS H. HALL, JR., as Preliminary CIVIL PROCEDURE. 
Executor of the Estate of Helen B. Dwyer, еж. 


Civil Action 1 
Defendant. : No. 69 Civ. 1939 (WK) 


PLEASE TAKE NOTICE that upon all the pro- 
ceedings heretofore had herein and upon the opinion and order of this Court 
dated December 9, 1975, dr nying plaintiff's motion dated December 1, 
1975, docketed on December 3, 1975, for an order vacating the jud, nent 
entered herein on Cctober 6, 1975, and granting other relief from said 
juagment on the ground that it has been affected by mistake of fact, in- 
advertence, surprise, or excusable neglcct, pursuant to a hidden dissent 
between the Court and pl: intiff's attorneys in regard to p.aintiff's claim to 
be adjudicated herein pursuant to Rule 60 (b) (1) of the Federal Rules 
of Civil Procedure, , and on the ground that the said judgment is void by 
reason of a violation of due process in that the aforesaid misunderstanding 
ав to plaintiff's claim to be adjudicated hereinhas irreparabi, prejudiced 
pie niiff's handling of the litigation herein and in that there is an ambiguity 


and uncertainty as to what claim or claims have been adjudicated herein 


pur** ant to Rule 60 (b) грос the Federal Rules of Civil Procedure 


IR 
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and for such other and further relief as may be just and equitable, and upon the 
memorandum attached hereto, including the complaint contemplated by plaintiff 
to be brought as 4 new action, plaintiff will move this Court before the Honorable 
Whitman Knapp, United States District Judge, Southern District of New York, court- 
room 1505 at 2 p. m. on the 23rd day of January 1976, for reargument of plaintiff's 
afcrementioned motion under Rule 60 (b) (1) and (4) of the Federal Rules of Civil 
Procedure pursuan. to Rule 9 (m) of the General Rules of this Court, and upon such 
reargument for a granting of p.aintiff's aforementioned rnotion, and for such other 
and further relief a- may be just and equitable. 
In the event that this Court shall lose jurisdiction ove- the instar. raotion by a 
transmission of the record on appeal to the C:rcuit Court of Appeals, be it by way 
of a denial of plaintiff's motion dated December 15, 75 (to be served upon de- 
fendant together with the instant motion), in this Court for an order extending the 
time to transmit the record on appeal or be it that such ioss of jurisdiction occurs 
otherwise, then plaintiff respectively requests .his Court to pass on the motion herein 
to the extent of resolving whether or not this Court will apply to the Circuit Court 
of Appeals for a return of the record. 
Dated: New York, New York 

December 15, 1975 


——— 
Werner Galleski 
Attorney for Plaintiff 


TO: Messrs. Turchin & Topper 450 Park Avenue 
Attorneys for Defenda: New York, N.Y 10022 
60 East 42nd Street Telephone 371 9040 


New York, N. Y. 10017 


Messrs. Martin, Obermaier & Miorvillo 
Counsel to Defendant 


1290 Avenue of the Americas 
New York, N.Y. 10019 


Messrs. Berg & Duffy 
Counsel to Plaintiff 

3000 Marcus Avenue 
Lake Success, N.Y. 11040 


PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF FOREGOING MOTION 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCILMIEDER, 
Plaintiff, 


-against- 
Civil Action No. 
LOUIS H. HALL, JR., as Preliminary 
Executor of the Estate of HELEN B. 
DWYER, 


69 Civ. 1939 (WK) 


Defendant. 


MEMORANDUM IN SUPPORT OF PLAINTIFF'S 
MOTION FOR REARGUMENT OF HIS DENIED - 
MOTION UNDER RULE 60 (b) (1) and (4) OF THE 
FEDERAL RULES OF CIVIL PROCEDURE. 


INTRODUCTION 


This is a moticn to reargue the denial by opinion and order dated 
December 9, 1975, of plaintiff's motion under Rule 60 (b)(1) and (4), 
respectively, of the Federal Rules of Civil Procedure for rclicf from the 
judgment hercin entered October 6, 1975, among other grounds and 
principally because of an ambiguity thercin which makes it impossible 


to determine what cause or causes of action were adjudicated thereby, 
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The court's opinion leading to the judgment dismissing the complaint, 
exclusively discussed a claim based upon a fraud embarked upon and 
onsummated in 1938, Under previous motion decisions, the jaw of 
the case was determined to the effect that plaintiff's principal claim 

was for equitable fraud committed by way of a retention of the fund 
by defendant's decedent and defendant himself after the conscience 

of equity called .or a return to plaintiff of the property which plaintiff 
had given to the said decedent in 1938. 

On his primary motion herein, plaintiff argued that the judgment 
was and is void until and unless the subject-matter adjudicated thereby 
is identified by a revision of the judgment. Otherwise plaintiff would 
be compelled to prosecute a new action —— with his 
appellate proceedings. 

The Court's opinion denying the motion held that any clarification 
would be futile on the grounds that plaintiff's new action would be barred 
by res adjudicata, that all rights of any description which plaintiff could 
claim in the fund had been vested as enemy property, and that there was 
nothing of which any fraud by defendant could have deprived him. 

Plaintiff's prayer for reargument relies on his intended new 
complaint, copy of which is attached hereto as Exhibit I. 

The issue of violation of due process by reason of uncertain 
and ambiguous adjudication is pivotal to the mistakes of fact,inadvertence 


surprise, or excusabie neglect set forth in the primary moving affidavit, 
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pp. 2, 3 and in plaintiff's prior post-trial motions dated October 16 


and November 10, 1975 as referred to therein. On the basis of 


such pivotai issue, plaintiff requests reargument of the whole primary 
motion. 

Plaintiff filed a Notice of Appeal in this Court on December 12, 
1975. He prays that this Court preserve jurisdiction over this motion 
by an extension of the time limit for transmission of the record on 
appeal to the Circuit Court of Appeals and to recover its jurisdiction 


if and when lost. 
Plaintiff is about to file Civil Appeal Pre-Argu:aent Statement 
on Form C, copy of which is enclosed hereto as Exhibit II. 


ARGUMENT 


Point I: Without clarification of what cause or causes are 
adjudicated by the jvdgrnent, there can be no due 
process herein. 


Plaintiff sees a lack of due process in the feature that it cannot 
be ascertained from the judgment whether it has, in dismissing the 
complaint, adjudicated 

(a) equitable fraud and unjust enrichment, in addition to 


fraud and deceit, 


(b) fraud and deceit only. 


In the event of (a), plaintiff would not consider any new complaint. 
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Due process of law would be preserved. The judgment would be clearly 


valid. As to error, plaintiff is protected by his recourse to the higher 
courts. But this presupposes a ciarification to the effect that the 
alternative (a) has been adjudicated. Such clarification would safely 
dissipate all doubts which are raised by the conclusions of law that 
plaintiff's claim for fraud and whatever equitable interest he had in 
the gift property a~ose in 1938 (Opinion 14/5), 

A dissipation of doubts is further imperative in view of the 


settled law as summarized by Scott on Trusts (Sec, 462. ! page 3417): 


"A constructive trust rnay arise ......... even though 


the acqvisition of the property was not wrongful. It 
arises where the retention of the property would result 
in the unjust enrichment of the person retaining it, '' 


It can therefore not be seen how the arousal of the conscience of ед! ity 


in the late sixties with the then resulting remedy for a constructive trust 
couid have been viewed as a claim which had arisen in 1938. The Circuit 
Court of Appeals for the Second Circuit decided in Stoehr v. Miller, 
CCA 2d, 1924,293F 414, 426, 427, that, as long as the enemy alien 


did not exercise his election of the remedy of constructive trust, there 


was nothing to be vested. This precedent gains added authoritative weight 


(a majori) from the fact that in Stoehr, the wrongdoing had already 


occurred prior to vesting, while in the case of bar the conscience of 
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equity was aroused more than fifteen years later only. At the time of 
the Vesting Order, plaintiff did not even have a right of ele. tion as 
A right to remedial relief by impression of a constructive trust could 
in no sense arise before the pertinent substan tive claim, to be aided 
by the adjective relief, had arisen though the achievement of an unjust 


enrichment on the part of the defendant. 


In the event of (b), plaintiff would not have been barred from 
prosecuting his causes other than for fraud and deceit (by res adjudicata) 
to the extent that they do rest on a different set of ope rative 
facts. On the other hand, however, he could not protect his respective 

rights by an appeal because such rights were left unadiudi: ated. His 
remedy would rather be either a new Complaint or a motion to get his 


Complaint herein amended so as to include those unadjudicated causes. 


Without clarification as aforestated, plaintiff is compelled to 
prosecute his appeal in addition to the new complaint so гв to insure 
himself against the risk that the alternative (b) may be adjudicated on 
appeal. Plaintiff's age (87) and the time-sensitivity of the contemplated 
new actior, prevent plaintiff from postponing the new action until the 


action at bar is ultimately disposed of. 


Point Il; Clarification is not futile, 


Plaintiff appreciates that the Court apparently endeavored to 


1002a 
illevia ł ‘emma without granting the primary motion herein. 
effect, tl rt pronounced tl clarification issue moot and held 


that the contemplated 


new action would be barred by res adjudicata 


Plaintiff respectfully disagrees and urges that this holding has no 


res adjudicata effect in itself. It also offers no protection because it 


has a necessarily tentative aspect, No draft of the new complaint was 


submitted witl primary motion papers herein. 


Plaintiff is further disturbed by the Court's continued adherence 
(in his opinion of December 9) to the global term "fraud" although the 


Чч 


cardinal terminological distinction giving г. e to the uncertainty of the 


judgrnent herein stems from the necessity to dissociate''fraud and 


deceit from "equitable fraud", Plaintiff's moving affidavit on page 2 


pointed out that under the "law of th. case" the complaint sounded along 


with other causes, in equitable fraud, and on pages 3 and 7 that moving 


affidavit substantiiated the prejudice flowing from the use of the global 


ug 


term "fraud", Plaintiff fully realizes that he court's reference to an 


all-inclusive global "fraud" may have had the purpose of covering 


"claims of any kind". Still the clarification presently sought should, 
it is urged, extend to whether or not plaintiff's cause for equitable 
fraud arose prior to the vesting order so as to have been susc eptible 
of a cut-off under the Vesting Order, 


Any practical helpfulness which the Court's decision may furnish 


m, 79 


° . 
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(particularly under Rule 13 of the local Individual Ass gnment System 
Rule s which n iy bring pla ntiff's new а‹ tion is a"related casa before 
the same Judge again) is in plaintiff's view far outweighed by tae proba- 
bility of further appellate proce eding: Tris leaves an intolerable de gree 


of insecurity 


The operative facts governing a claim for unjust enrichment 


are entirely different from, and in some respects even inconsistent 


with, and directly contrary to, the operative facts governing fraud and 


deceit. On the other id, the dismissal of plaintiff's action for fraud 
and deceit is entirely in line witn his claim for equitable fraud. There- 
fore, plain fails to see , for the purposes of his equitable fraud 


action, legal grands on which the opinion of December 9 holds that 
in order to have such claim he must have been deprived of property 


in regard to which he must have claims which were not cut off by 


Vesting Order. In this respect it should be noted that the term ''є juitable 


fraud" is in various regards an outright misnomer. It does not necessarily 
imply any deprivation as to property at any stage and can exclusively 

aim at unjust enrichment running counter to the conscience of equity 
About this and the ambiguity and meaning of "fraud" as opposed to 


"equitable fraud" , Bogert on Trusts, Sec, 471, states: 

" Fraud " is, of course, a very ambiguous word. It may 
mean misrepresentation which would give ground for an 
action of c.ceit. It may imply the acquisition of property 
by some other types of wrongdoing or by any class of 


inequitable conduct, Certainly it is not true that al! 


ele 


а 


does therefore, in plaintiff's 
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constructive trusts are based on "fraud", unless that 


word is used in its broadest sense, as including all 


conduct which equity treats as unfair, uncons« ionable, 
and unjust. 


Accordingly, there remains unc ertainty whetner the Court in 


its opinior of December 9, may have referred to "fraud" in the sense 


of deceit only. Such inte pretation cculd on the basis of the Court's 


potential concept of "equitable interest" confor^. to the said opinion's 


conclusion that af er the vesting of whatever right he had in the fund, 


plaintiff could no longer be deprived of such right by any fraud. 


Thereagainst, in plaintiff's submi ssion his deprivation of his 


property as of the time of unconscionable retention or at s ome other 


time subsequen. to the vesting, would not be a requisite operative 


factor for the adjudication of a wrongdoing culminating in unjust 


enrichmeni, This point is driven home by a further quote fr^m Bogert, 


supra: 


an effort is made to illustrate he principal types of wrong- 


ful retention of property which have moved chancery to 
decree the constructive trust. No such list can be absolutely 
exhaustive, Wher ever equity finds such a wrongful holding, 
it will give .elief, whether the type of injustice is new or old. 
Ihe court does not restrict itself by naming all the specific 
forms of inequitable hu'ding which will move it, but rather 


complete liberty to apply this rernedy to whatever 
knavery human ingenuity can invent, '' 


reserves 


The judgment her« in,amalgamated with the opinion of December 9, 


respectful submission, not bar the intended 
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new complaint, nor raise any collateral estoppel against it,as long as the 
judgment is not revised to the effect that the adjudication of a cut-off 
pertains to his cause based upon an unconscionable retention and an 


unjust enrichment, both of which came to pass in the late sixties or later. 


Accordingly, plaintiff's exposure to uncertainty, as set forth in 
the moving affidavit herein (P. 7), stands unabated and can be overcome 
by nothing but a clarification as to what cause or causes of action were 
adjudicated by the judgment entered October 6, 1975. In the absence 
thereof, plaintiff respectfully urges that due process is violated and the 


judgment is void, 


Conclusion. 


By reason oí the foregoing, it is respectfully submitted that 
reargument hercin be granted and that, upon reargument, the primary 


motion herein should be granted, 


Respectfully submitted. 


—— ne 


Werner Galleski 
Attorney for Plaintiff 
450 Park Avenue 
New York, N Y. 10022 
Tel, 371 9940 


EXHIBIT 1 - INTENDED NEW COMPLAINT ANNEXED TO FOREGOING 1006a 
MEMORANDUM 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
Plaintiff, 
: (INTENDED NEW) 
-against- COMPLAINT 


LOUIS H. HALL, Jr., as Executor of 
the Estate of HELEN B. DWYER, 


Defendant. 


Flaintiff, by his attorney WERNER GALLESKI, for his complaint 
against the above named defendant, respectfully alleges upon information and belief 


except as to matter set forth in paragraphs 13), 28) and 30) which are alleged 


upon knowledge. 


For a First Cause of Action (Federal Question Action): 
l) This action arises under Federal Common L«w upon which the Alien Enemy 
Act of 1798 (50 USCA Sec. 21) and the Trading with the Enemy Act of 1917 (50 USCA 
App.Sec. 1), have been built. It is predicated upon wrong-doing on the part of 
HELEN B. DWYER and the defendant, respectively, in that Dwyer hes retained 
and the defendant still retains, certain property (originally owned by plaintiff) i 
beyond the tir : when the conscience of equity called for the turn-over of such 


property to the plaintiff, and when the Federal Common Law, hostile to a windfall 
in favor of persons other than cither the US Government or the original enemy owner 


called for such turn-over. 


Exit o T 
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Remedial relief is sought by means of an impression of a constructive trust 


upon property held by the defendant. 


2) In or about 1928 plaintiff, a German national, received from the US Govern- 
ment a partial return of property which had been vested as enemy property in 


World War I. 


3) In or about 1928 plaintiff issued a power of attorney whereunder LOUIS H. 
HALL Sr., attorney at law at the City of New York, was empowered to act as 
plaintiff's attorney-in-fact in regard to securities and cash deposited with New 


York Trust Company. 


4) From then on Hall Sr. advised plaintiff in regard to the property, which 


remained invested in the United States. 


5) Under th- agal stewardship of Hall Sr., pa.t of the said property was, іп or 
about 1935, invested in a corporation organized by Hall Sr. for that purpose, with 
its stock and claims for repayment of cash advances nominally held by 

JENNY BOCHMANN, uow deceased, who was plaintiíf's sister-in-law and resided 


in Switzerland. 


6) їп or about 1937, Hall Sr. advised plaintiff that, for the purpose of protecting 
him from the consequences of his violation of German foreign exchange control 
and related laws, he should transfer the said stock and cash claims to a US donee 


to be appointed by Hall Sr., with the proviso that Hall Sr. would be able to act 


"AN Wo 
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in that transaction only if there were no strings attached so that the transfer 
was absolute, irrevocable and without imposition of any obligation upon the donee. 
Plaintiff accepted that advice and Hall Sr. selected as donee HELEN B. DWYER, 


who then was and had since about 1929 been his personal secretary. 


7) On or about March 15, 1938, and pursuant to Hall Sr. 'в advice, plaintiff 


tr^: sferred the said stock and claims to Dwyer. 


8) Plaintiff had never met Dwyer nor did he know of ! er p7 or to the 


arrangement oft ` gift to her. 


9) Plaintiff had unlimited confidence in the competence and integrity of 


Hall Sr. He belie: cJ it to be in his best interest to follow Hall Sr.'s advice. 


10) Plaintiff considered it as axiomatic that Dwyer (whatever her absolute 
rights, the irrevocability of the gift, and her freedom from any obligation wou!d 
legally amount to, and however strongly and effectively he would be deprived 

of any type of legal or moral right in respect of the gift property) could not in 


good conscience hold on to his life savings after the emergency had passed. 


11) Plaintiff had an indefinite number of recourses alternative to the making 
of the gift. Except for his political loath and disgust, he was free to settle with 
the Nazi- Or he couid have looked for а number of available types of 


anonymous investments abroad. 


12) Defendant is Hall Sr's son. About 1934 he became associated with Ha’ r's 
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law firm. He now is a senior partner thereof. He participated in the legal 


work for plaintiff or his nominee Bochmann from about 1935. 


13) 


As to the 1938 gift transaction and the matters of legality and morality 


as well as the windfall aspect there involved, defendant testified upon an 


examination before trial in the Matter of the Probate of the Will of Helen B. Dwyer 


New York County Surrogate's Court, File No. 4663/1970 Examination of 


Louis H.Hall Jr. on December 7, 1970, pp. 79-82, as follows: 


Q Were you awe-e of ine reason or reasons for the transfer 
from Jennie Вочг. i.on to М.в. Dwyer? 


A No. As I understand it, it was a gift from Jennie Bochman 
to Helen Dwyer. 


Q Were there any documents given, or апу lstters making a statement 
to that? 

A There must have been. 

Q Do you know or don't you? 

A I don't know. I cannot recall if there were any documents, but 


I think that there must have been. I was not in on the discussion of all of this. 
I was merely told that the transfer had been made, and to do the necessary 
to effectuate the corporation, get the shares issued and во on. 


Q Where did Jennie Bochman reside? 
A She was in Europe, Switzerland, and she is dead. 
Q Do you know whether Mrs. Dwyer had ever known lirs. Bochman? 


A She did not know her. 
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Q Did you Learn of the reason for the gift by Mrs. Bochman 
to Mre Dwyer of these assets? 


A I learned . it later. I didn't at the time. I was not in on 
the operation when the gift was made. I learned of it later. 


Q When did you learn of it? 


MR. OWEN: Are you referring to the year? 
MR. DUFFY: As best as he can recall. 


A This was about 33 years ago. 
Q Iam asking for your best recollection. 


A Well, that's difficult. It was probably shortly after the transfer 
was made because I don't recall wh ther I was told at the time of the 
transfer. i was told to arra" 4^ for it, but ^ ow, I don't know. 


Q What was the reason that ‘ou were given for he transfer? 


A That it was a gift to her, that the person who was giving it 

had asked whether she could put her funds over here, she hoped that she 
would be able to have the funds held for her in her account and 

returned to her, and myfather advised Mr. Graupner that there was 
absolutely no way that that could be done legally, and he also told 

Mr. Graupner, I was told, that the only thing that the person rould 

do would be to make an outright gift of it with no strings attached, 

and with no understanding, legally, morally, or otherwise, and 

the suggestion was that the person hac to fulfull his legal responsi- 
bility, or would be in danger of imprisonrrent or worse. 


Q Did you arrange for this transfer, or was it your father? 
A That would be my father. 


Q So that the transfer of these shares, and the underlying assets 
were then carried out with the intention of being a gift, is that right? 


A That's my understanding. 


Q Do you recall being told how Mrs. Dwyer was selected to be 
the recipient? 


A Yes. I don't know if I can remember exactly what 
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it was, but basically the instructions came back from Mr. Graupner 
that Mre. Bochman definitely wanted to dispose of this property 
completely and had no one herself to name, and wanted Mr.Graupner 
or my father, or someone to find a recipient. 


The question in their minds was: Here is a windfall for someone. 
My father didn't want any part of it obviously being connected as 
an attorney in the matter. Mr. Graupner didn't want any part 

of it. 


Q He didn't? 


A No, he was a friend and client of my father's. 
Q Yes. 
A They wanted ‘o give it to a complete stranger. A complete 


stranger could have been the person, provided tiat the stranger 
would accept it, and they thought of a deserving p2rson who 
deserved the windfall, and luckily, or unluckily Mrs. Dwyer 

was elected as such a person and she accepted only on this 
condition on their advice. 

Q On the advice that it was a complete gift? 

A As a complete gift, because otherwise it would have been 


illegal, and immoral to receive it and hold it with any obligation 
whatsoever to return it. 


14) During World War 11 the gift property in Dwyer's hands was blocked under 
the freezing rezulations and later on vested under the Trading with the Enemy Act 


as property controlled by the plaintiff. 


15) Dwyer brought an action for return of the vet ted property to her on the ground 
that she was the sole beneficial owner thereof immediately prior to vesting. She 


entered upon a settlement out of court with the US Government and recei ved certain 


cash and stock certificates. 
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16) Plaintiff was a member of the Stahlhelm a conservative paramilitary 
organization in support of such democratic and orderly principles of government 


as could approximately be germane to a liberal constitutional monarchy. 


17) In or about 1934 the Stahlhelm was forcibly incorporated into the Storm 


Troopers, the foremost non-elite paramilitary organization in Nazi Germany. 


18) Dreading the thought of having to wear a brown shirt, plaintiff appl’ ^d 

for and received his discharge from the nazified Stahlhelm and adhered to a group 
of former Stahlhelm members who either had been dispelled from the Stahlhelm 
by reason of their religion, race or political creed or left by their own volition 


like plaintiff. 


19) By reason of the known feature of plaintiff's open and generally observable 
resistance to the Nazi regime he sustained substantial discriraination, restriction 


and damage in regard to his property and liberty. 


20) During World War II plaintiff was in contact with, and visited the ap«rtment 
of Theodor Duesterberg, who was the projected Minister of War under the would-be 
Prime Minister Goerdeler whose revolutionary attempt to overthrow the Nazi 
Government failed in July 1944. Prior to nazification Duesterberg had been ihe 
Second Leader of the Stahlhelm. He was expelled because he had one racially 


Jewish grandmother. 
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21, Upon cessation of hostilities in 1945, the undergrou:.d minority sector 
of the Stahlhelm, to which plaintiff belonged, was reorganized as a post-war 


Stahlhelm under license of the Allied Military Government. 


22) After World War П until 1952 plaintiff was persecuted and variously 
imprisoned in the Soviet-Occupied-Zone for his anti-communist activities iu 


the Soviet-Occupied-Zone in Germany. 


23) HALL SR died in 1949. Dwyer thereafter continued as personal 


“ecrevusy for defendant until 1953, 


24) Plaintiff endeavored but was unable to find Dwyer until 1967. 


25) Dwyer died in May 1970. The «liefendant was in or about 1972 appointed 
final executor of her estate, upon settlement of a probate contest (objections 
having been based upon undue influence) with statutory distributees providing 
for substantial payments to such distributees. Principal beneficiaries under 


Dwyer's will are the defendant and his two sisters. 


26) From shortly subsequent to the 1938 gift Dwyer, under the influence 

of Hall Sr. and the defendant, made testamentary diepositions and inter vivos 
dispositions predicated upon her death prinicipally and basically for the benefit 
of the defendant and his sisters. The domination of Dwyer by Hall Sr. and the 


defendant forced her to resist plaintitf's demands concerning the gift property 
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in 1967 and thereafter. 
27) The retention of the gift property violates 
(a) the conscience of equity because plaintiff parted with 


his property in distress and under combined professional guidance of Hall Sr. 
Dwyer and the defendant; 

(b) "the sound principle of common law today" pursuant to which, 
where ''..,.,the public welfare demands that this alien shall not receive.... 
paym nt.....the government can make the decision without allowing a windrall...." 


(Ex Parte Kumazo Kawato, 1942, 317 US 69, 74, 75). 


For a Second Cause of Action (Diversity Action) 


28) Plaintiff is a citizen and resident of the Federal Republic of Germany. 


29) Defendant is a citizen and resident of the State of Connecticut. Dwyer, 
his decedent, was at the time of her death:  itizen and resident of the State 


of New York. 


30) The ,matter in controversy exceeds, exclusive of interest and costs, the 


sum of ten thousand dol'ars. 


31) The allegations under paragraphs 2) through 27) herein are referred to 


with the same force and effect as if they were set forth herein at length. 
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32) Under the foregoing causes of action, both or in the alternative, 


plaintiff prays for impression of a constructive trust upon the assets of 


the defendant. 


33) Plaintiff has no adequate remed t law. 


WHEREFORE, plaintiff prays for judgment against the defendant 


as follows: 


(a) That a trust be impressed upon the ass^ts held by the defendant; 

(b) The the defendant be enjoined and stayed from disposiag of any 

part of said trust property until such time as a determination ів had 

of plaintiff's rights and the amovnts of plaintiff's interests are established, 
adjudged and paid; 

(c) That defendant be directed and compelled to account to the plaintiff for 
the gift property as well as for all income and profits accrued thereon; 

(d) That the defendant be decreed, adjudged and directed to pay and 
deliver over to the plaintiff the said property and all profits and proceeds 
directly or indirectly derived therefrom which may be found to be due to 
the plaintiff; 

(e) That the plaintiff has such other, further and different relief as to this 
court may 8eem just and proper in the premises, together with the costs 
and disbursements of this action. 


Dated, December , 1975 


Werner Galleski 

Attorney for Plaintiff 

450 Park Avenue 

New York, N Y. 10022, Tel: 371 9040 


MEMORANDUM DECISION & ORDER OF KNAPP, DẹJẹè 


ON DECEMBER 18 
UNITED STATES Bre PoR ANE MOT ION > 
SOUTHERN DISTRICT OF NEW YORK 


MSN d 
E 


oec 22 1975 


i KURT SCHMIEDER, 
Plaintiff, 
- against - : MEMORANDUM A?!’ ORDER 


LOUIS H. HALL, Jr., as Executor of : 69 Civ. 1939 
the Estate of HELEN B. DWYER, 


Defendant. 


Plaintiff having filed his appeal to the Court of t 
t 


Appeals, I am without jurisdiction to entertain his current | 1 "n 
t 


ml 


(third) motion to reargue. Moreover, it is my view that no кебен, 


would be served by an application for remand,in that my previous. oM 
{ 


opinions already make clear that plaintiff's proposed new tomplaifiý R 

| x would be barred by the doctrine of res judicata. This ia tive, IN Š 
4,.- 

two reasons: (а) the first part of my opinion was that rinitisa 


E had no standing in law or equity or otherwise to chállgnge Aena 
i i ae E 

И possession of the property received by Mrs. Dwyer as a cedit oti 

settlement of her suit against the governuente and' Ф) fh; Meta 

part held that, assuming such standing, plaintiff had not entabliy | 


entitlement to the monies in чю оп bs ‘groves of erii d 


4 ET 
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botes ! " е 4. NL 
of Appeals upholds either such holding, the Plaintiff is, in my 
view, forever foreclosed, ; 


If plaintiff is in doubt as to this, I suggest that he 
file his proposed new complaint and ask that it be referred to me 
ав a related case. I shall then enter an order dismissing it, on 
c з of res judicata, and plaintiff can immediately appeal from 


that corde: and request the Court of Appeals to consolidate both 


f 
appeals. 
The motion for reargument is denied becaus^ this court 
is without jurisdiction. Accordingly, the companion motion for 
^ 
extension of time to transmit the record on appeal is also denied. 
| WC 
PLE 
SO ORDERED. » 
ES 
1 Dated: New York, New York 


December 18, 1975. 


ACTION NUMBER 2 
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COMPLAINT (Filed January 30, 1976) 


UNITED STATES DISTRICT C OURT 
SOUTHE. N D'STRICT OF NEW YORE 


KURT SCHMIEDER, 


Plaintiff, 


-avainst- 


COMPLAINT 


LOUIS H. HALL, Fr. 85 Exe utor of 


the Estate of HELEN B, DWYER 


Defendant, 


Plaintiff, by his attorney WERNER GALLESKI, for his complaint 


against the above named defendant, respectfully alleges upon information and belief 


except as to matter sct forth in paragraphs 13), 28) and 30) which are alleged 
I t I 


upon knowledge. 


For a First Causc of Action (Federal Question Action): 


l) This action arises under Federal Cor.,mon Law upon which the Alien Enemy 


Act of 1798 (5^ USCA Sec. 21) and the 1 rading with the Enemy Act of 1917 (50 USCA 


App.Sec. 1), have been built. It is predicated upon wrong-doing on the part of 


HELEN B. “YER and the defendant, respectively, in that Dwyer has retained 


and the defendant still retains, certain property (originally owned by plaintiff) 


beyond the time when the consi lence of equity called for the turn-over of such 


property to the plaintiff, and when the Federal C (immon Law, hostile to a windfall 


in favor of persons other than either the US Govi rnment or the original enemy owner 
[ / 


eailed for such turn-over. 


1019a 


Remedial relief is sought by means of an impression of a constructive trust 


upon property held by the defendant. 


4) In or about 1928 plaintiff, a German national, received ^*om the US Govern- 
ment a partial return of property whic* 1ad been vested as enemy property in 


World War I. 


Ww 


In or about 1928 plaintiff issued a power of attorney whereunder LOUIS H. 
HALL Sr., attorney at law at the City of New York, was empowered to act as 
plaintiff's attorney-in-fact in regard to securities and cash deposited with New 


York Trust Company. 


4) From then on Hall Sr. advised plaintiff in regard to the property, which 


remained invested in the United States 


5) Under the legal stewardship of Hall Sr., part of the said property was, in or 
about 1935, invested in a corporation organized by Hall Sr. for that purpose, with 
its stock and claims for repayment of cash advances потіп:> Пу held by 

JENNY BOCHMANN, now deceased, who was plaintiff's sister-in-law and resided 


in Switzerland. 


6) In or about 1937, Tall Sr. advised plaintiff that, for the purpose of protecting 
iim from the consequences of his violation of German foreign exc^ inge control 
and related laws, he should transfer the said stock and cash claims to a US donee 


to be appointed by Iall Sr. , with the proviso that Пай Sr. would be able to act 
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in that transaction only if there were no strings attached so that the transfer 


was absolute, irrevocable and without imposition of any obligation upon the donee, 
Plaintiff accepted that advice and Hall S г. selected as donee HELEN B. DWY ER, 
who then was and had since about 1929 been his personal secretary. 

7) On or about March 15, 1938, and pursuant to IIall 5 advice, plaintiff 


transferred the said stock and claims to Dwyer. 


8) Plaintiff had never met Dwyer nor did 1 


arrangement of the vift to 


9) Plaintiff had unlimited confidence in the competence and integrity of 


Hall Sr. He believed it to be in his best interest to follow Hall Sr.'s advice. 


10) Plaintiff considered it as axiomatic that Dwyer (whatever her absolute 


rights, the irrevocability of the gift, and her freedom from any ‹ gation would 
= y ) 


legally amount to, and however strongly and effectively he would be deprived 


of any type of legal or moral right in respect of the gift property) could not in 


good conscience hold on to his life savings after the emergency had passed. 


11) Plaintiff had an indefinite number of recourses a ternative to the making 


of the gift. Except for his political loath and disgust, he was free to settle with 
the Nazis. Or he could have looked for a number of available types of 


anonymous investments abroad, 


2) Defendant is Hall Sr's son. About 1934 he became associated with Hall Sr's 


4 
ч 


partner thereof. He participated in the legal 


Ру" - - `1 M HT d d Y 
vork for plaintiff or his nominee 


Dochmann from about 1935, 


transaction and the matters of legality and morality 


as well as the windfall aspect {ге i vol 


ed, defendant testified upon an 


examination before trial in the Matter of the Probate of the Will of Helen В. Dwyer 


New York County Surrogate's ( ourt, File No. 4663/1970 


Examination of 


Louis H. Hall Jr. on December Ж» 1970; pp. 79-82, as follows: 


Were you aware of the 


" 


ason or reasons for the transfer 


from Je.nnie Bochman to Mrs 


. Dwyer? 


A No. As I understand it, it was a gift from Jennie Bochman 
to Helen Dwyer. 
Q Were there any documents Riven, or any letters making a statement 


A There must have been. 

Q D rou know or d 't vou? 

e O you know or don't you 

A I don't know. I cannot recall if there were 


any documents, but 


1 was not in on the discussion of all of this. 
I was merely told that the transfer had b« 


I think that there must have been. 


en made, and to do the neces ary 


to effectuate the corporation, get the shares issued and so сп. 


Q Where did Jennie Bochman reside? 


A She was in Europe, Switzerland, and she is dead. 


Q Do you know whether Mrs. Di 


vyer had cver known Mrs. Box hman ? 


A^ She did not know her. 
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Did you learn of the reason for the rift by Mrs. Bochman 


learned of it late: | didn't t the tim« vas not in on 
the operation when the gift was mad« I learned of it later. 
0 When did you lear of t 


MR. OWEN: Are you referring to the year 


MR. DUFFY: As best as he can recall, 
A This was about 33 years ago. 
Q I am asking for your best recollection, 


A Well, that's difficult. It was probably shortly after the transfer 
was made because I don't recall whether I was told at the time of the 
transfer. I was told to arrange for it, but now, 1 don't know. 


Q What was the reason that you were given for the transfer? 

A That it was a gift to her, that the person who was giving it 

had asked whether she could put her funds over here, she hoped that sh. 
would be able to have the funds held for her in her account and 

returned to her, and myfather advised Mr. Graupner that there was 
absolutely no way that that could be done legally, and he also told 

Mr. Graupner, I was told, that the only thing that the person pould 

do would be to make an outright gift of it with no strings attached, 

and with no understanding, legally, morally, or otherwise, and 

the suggestion was that the person had to fulfull his legal responsi- 


bility, or would be in danger of imprisonment or worse. 


ш | 
Q Did you arrange for this iransfer, or was it your father? 
A That wou e my father. 
О So that the transfer of these shares, and the underlying assets 


were then carried out with the intention of being a gift, is that right? 
A That's my understanding, 


Q Do you recall being told how Mrs. Dwyer was selected to be 


the recipient? 


A Yes. | don't know if I can remember exactly what 
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it was ul basically the instructions came back from Mr, Graupner 
that Mrs. Bochman definitely wanted to dispose of this property 
completely and had no one herself to name, and wanted Mr.,CGraupne, 


or my tather, or someone to find a recipient, 


ne question in their minds was: Here is a windfall for somcone. 
My father didn't want any part of it obviously being connected as 
an attorney in the matter. Mr. Graupner didn't want any part 
of it 
C He didn't 
A No, he was a friend and client of my father's, 
C Yes 
A They wanted to give it to a complete stranger. A complete 


stranger could have been the person, provided that the stranger 
would accept it, and they thought of a deserving person who 
deserved the windfall, and lu« kily, or unluckily Mrs. Dwyer 
was clected as such a person and she ac« cepted only on this 


condition on their advic« 


Q On the advice that it was a complete gift 
As a complete pift, because otherwise it would have been 


illegal, and immoral to receive it and hold it with any obligation 


whatsoever to return E 


14) During World War II the gift property in Dwyer's hands was blocked under 
the freezing re'ulations and later on vested under the 1 rading with the Enemy Act 


t 


as property controlled by the plaintiff, 


1 b 25.405 455 ao Р » ^" or 
15) Dwyer brought an action for return of the vested property to her on the ground 
that she was the sole beneficial owner thereof immediately prior to vesting. She 
entered upon a settlement out of court with the US Government and recei ved certain 


cash and stock certificate 


ff was 


1 
taint 


17) In or about 1934 the Stahlhelm wa: )rcibly incorporated into the Storm 


Troopers, the foremost non-clite paramilitary organization in Nazi Ge rmany. 


18) Dreading the thought of having to wear a brown shirt, plaintiff applied 


‚ р 


tor and received his discharge from thi 


r 
iL 


nazified ot ihlhelm and adhered to a group 


of former Stahlhelm members who either had been dispelled from tl 


he Stahlheim 
by reason of their rcli, ion, ace or politi al creed or left by their own ve tic 
like plaintiff. 

Рр —ÓÀ LA } Orva > 

19 By reason of the own teature of pl tift's opi nd pent ly ‹ servable 

a 
resistance to the Nazi regime he sustained substantial discriminat п, restriction 
and damage in regard to his property and liberty, 
-O) During World War 11 plaintiff was in contact with, and visited the 


ap«rtment 


of Theodor Du« sterbery, who was the projected Minister 


of War under the would-be 


Prime Ni nister Goerdeler whose revolutionary attempt to overthrow the Nazi 


Government failed in July 1944, Prior to nazificaticn Duc sterbery had been the 


Second Leader of the Stahlhelm. Il expelled because he had one rac ially 


Jewish prandriother, 
E 


, ү" 
* 
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t the tahlhel » to which pl ntift elk Ci was reorvanized as a post-waı 
tahlhelm f lic: í f the 111 ‹ Military < ri ent 
After Worl War І] until 1952 plaintiff was persecuted and variously 
mprisoned the et -( upicd- Zone for his anti-communist activities in 
th Sov upicd- n n Germany 
j HALL SR lied 1 1949 Dwyer thereafte cont ued as personal 
secretary f defendant til 1953 
24) Plaintiff endeavored but was unable to find Du yer until 1967 
: Dwyer died in M iy 1970. The lefendant was in or about 1972 appointed 
final executor of her estate, ipon settlement of a obate contest (objections 


having been based upon undue influence) with 


statutory distributees providing 


for substantial payments to such distributees. Principal beneficiaries under 


Dwyer's will are the defendant and his two sisters. 


26) From shortly subsequent to the 193; vift Dwyer, under the influence 


of Hall Sr. and the defendant, m 


le testamentary dispositions and inter vivos 


dispositions predicated upon her death prinicipally and basically for the benefit 


of the defendant and his sisters. 


The domination of Dwyer by Hall Sr. and the 


defendant forced her to resist plaintiff's demands concerning the gift property 


1 
27 
h у 
Dwy 
wher 


) 
ZY) 


1гпа 20 wat 
Plaintiff is a citize 
Defendant is a cit 
his decedent, was at the tin 
Yew York. 
The ,matter in cont: 


sum of ten thousand dollars 


The allegations une 


iC same lorce and effi 


1026a 


t 


ty te 

Q1 ( E. { 

le of on li 
5 that thi alit 
the de : witl 
5 69,74, 7 

St [ Ct101 [ 
it f the F ede 1 
nt of th« otate ( 


shall 
4 s 
sits 
epubli 
onne 
der + 


| tec 
| ] 
nr t W 
ve 
1 
A аа 
rIY 


Dwyer, 
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| t t! eitne 1 1 | € I t А laintiff clain 
I I tary í n |! ( inc st .: { t t u { the n exci * 
í 7 Ў +} f4 i ty at the t S f w} h the ( rt hall find 
that ! t f 1 ft erty by Dwyer d the defi t, respectively, 
1 t ( t | { t i niall [ & DIC, ‹ i u 6. i ( 1 the 
tive 1 to tł extent that the Court shall find that such monetary damages 
ther I t ment iall not istitut« dequate remedy, for 
‹ i і t t trust m the sscts held by the defendant, 
WHERETI RE, plaintiff prays for judgment against the defendant 
{ Lhe we 
| , 7 ; redress the wron f et tior f the gift 
property with terest from the date from which the retention shall 
be adjudicated to have been in violation of the conscience of equity. 


(a) That a trust be ir ressed upon the assets held by 
the defendant; 

(b) ‘That the defendant 1 oined and stayed from disposing 
of any part of said trust property until suc h time as a 


determination is had o laintiff's rights and the amounts 


f plaintiff's interests are established, adjudged and paid; 


if) = 


Bas. 
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| DEFENDANT'S NOTICE OF MOTION TO DISMISS COMPLAINT 
| 


| UNITED £i; TES DISTRICT COURT 


il 76 Civ. 499 
Plaintiff, 


- against - 


LOUIS H. HALL, JR., as Executor 
| 
|» the Estate of HELEN B. 


| NOTICE Of MOT 
| Defendant. 


PLEASE TAKE NOTICE that upon the аппехза affidavit of 
| JOHN 5. MARTIN, JR., Esq., sworn to February 17, 1976, the record 


on file in this Court, Index No. 69 Civ. 1939, ard in the United 


| states Court of Appeals for the Second Circuit, No. 75-7696, 

| and the complaint herein, defendant will move this Court before 

Hon. Whitman Knapp, United States District Judge for the  outhern 
District of New York, in Courtroom 905 ət 2:00 p.m. on Febru- 


ary 27, 1976, at the Courthouse, Foley Square, New York, New York, 


upon this Court's judgment dismissing the prior identical com- 


| plaint after trial: 


: the following relief on the ground of res judicaca based 
| 


> = 


Dated: 


(1) 


(2) 


(3) 
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judgment dismissing this sorplaint pursuant 
to Federal Rules of Civil Procedure, Rule 
12(b) (6) or, in the alternative 


summary judgment dismissing this complaint 
pursuant to Rule 56 of the Federal Rules 
of Civil Procedure, and 


for such other and further relief as to 
the Court may seem proper, 


New York, New York 
February 17, 1976 


Yours, etc. 


MARTIN, OBERMAIER & MORVILLO 


Attorney: for Defendant 
Office & P.O. Address 

1290 Avenue of the Americas 
New York, New York 10019 


TO: Werner Galleski, Esq. 
450 Park Avenue 
New York, New York 10022 


Berg and Duffy 
3000 Marcus Avenue 
Lake Success, New York 11040 
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| AFFIDAVIT OF JOHN S, MARTIN JR, IN SUPPORT OF MOTICN 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


| KUR. :CHMIEDER, 


Plaintiff, 
~ against ~ 


LOUIS Н. HALL, JR., as Executor 


| Of the Estate of HELEN B. 
| DWYER, 


і 
{ 
| 


| 


| 
| 
| 


| 


Defendant. 


STATE OF NEW YORK ) 
58.: 
COUNTY OF NEW YORK ) 


76 Civ. 499 


AFFIDAVIT 


JOHN S. MARTIN, JR., being duly sworn, deposes and 


says: 


1. I am one of the attorneys for defendant, and I 


make this affidavit in Support of defendant's motion to dismiss 


Е 


the complaint herein pursuant to Pederal Rules of Civil Procedure, 


Rule 12(b) (6) and Rule 56. 


2. The complaint in this action, hereinafter Action 


| No. 2, is related to а prior case, 69 Civ. 1939, hereinafter 


Action No. 1, between the same parties and tried before this 


Court without a jury on June 30 and July 1, 1975. That trial re- 


sulted in a dismissal of the complaint both on the law and on 


the facts. Judgment dismissing the complaint was theroa/:er 


entered on October 6, 1975. 


———— _ — 


2I 


ج ج ج 


———— 
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J. Plaintiff filed a notice of appeal from the judc- | 


ment and a civil appeal Scheduling order issued and appellant's 


brief and the joint appendix are due on March 26, 1976. A motion 
to dismiss the appeal on the ground the notice of appea. was not 
timely filed has been denied by the Second Circuit Court of 


Appeals. 


4. Defendant's motion to dismiss under Rules 12 (b) (6) 
and 56 is based on res judicata in that the parties in Actions 
Nos. l and 2 are identical, Mrs. Dwyer having died in 1970 and | 
her Estate substituted as defendant, and the issues are са. 
Copies of the complaints in Actions Nos. 1 and 2 are annexed hirad 
to as Exhibits A and B, respectively, 

5. In essence, the complaint in Action No. 1 alleges 
that plaintiff, a German national living in Germany in 1938, made 
an absolute gift of certain property to the late Mrs. Dwyer in 
New York upon the advice of her employer, a New York attorney, 


and there was a moral obligation on her part to return the pro- 


perty at some time in the future after the "emergency" passed. 


The complaint in Action No. 2 also alleges an absolute gift from 
the plaintiff to Mrs. Dwyer under the same circumstances and 


alleges that Mrs. Dwyer could "not in good conscience" keep the 


jn um 


| 

| 

| 

| 

property after the same emergency has passed (Para. 10). Thus, | 
| 

| 

| 

| 


j 
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| 
! 
| 

| as is more fully developed in the accompanying brief, the issues 
| | 
| are identical; whether plaintiff has any enforceable rignt to a 
| 


| return of this very вате property which was the subject of his 
ڪڪ‎ se Mi 
| 


absolute gift to the late Mrs. Dwyer. 


6. It is submitted that the issues raised by this com- 


plaint were already litigated in the prior action and, therefore, 


plaintiff is barred and estopped from asserting the allegations 


in this complaint, and this complaint should be dismissed. 


| JOHN 5. MARTIN, JR. 


Sworn to before me this 


————— —— — a Má 


| 17th dav . * February, 1976 
| 
| 


! 
П 
ا‎ — 
| MARGARET С. HISLOP a 
i Notary Fubtic, ©, York 
| Мо. 05:21 
| Cti@liried jn! ` 7 
Commission Expires vici c.i cu, 076 
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EXHIBIT A - COMPLAINT IN ACTION #1 ANNEXED TO FOREGOING 
AFFIDAVIT 


(Omitted here but printed at p. 7a) 
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EXHIBIT B - COMPLAINT IN ACTION # 2 ANNEXED TO FOREGOING 
AFF IDAVIT 


(Omitted here but printed at p. 1018a) 
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MEMORANDUM OF LAW IN SUPPORT OF DEFENDANT'S MOTION TO DISMISS 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 
76 Civ. 499 
Plaintiff, 


- against - 


LOUIS H. HALL, JR., as Executor 
of tne Estate of HELEN B. 


Defendant. 


NEW YORK 10019 


MEMORANDUM OF LAW IN SUPPORT OF 
DEFENDANT'S MOTION TO DISMISS 
THE COMPLAINT 


AMERICAS 


(212) 489-1500 


This memorandum is submitted in support of defendant's 


- motion based upon the res judicata effect of this Court's judg- 


MARTIN, OBERMAIER & MORVILLO 


< ment dismissing the prior action involving the identical parties 
and the identical issues. The motion seeks an order awarding 
judgment dismissing the complaint pursuant to Rule 12 (b) \6) 
since it does not allege a claim upon which relief can be 
granted or, in the alternative, pursuant to Rule 56, since, as 
a macter of law, given the facts herein, summary judgment should 


be granted to defendant. 


ed toy 


зи 
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In 1969 plaintiff commenced an action in this Court, 
Action No. 1, against the same defendant, the late Mrs. Helen 
B. Dwyer, who after her death in 1970, was replaced as defen- 
dant by her Estate. The complaint sought the return of pro- 
perty plaintiff, as a German national living in Germany, gave 
to Mrs. Dwyer by way of absoiute gift in 1938 under the alleged 
advice of a New York attorney. Plaintiff alleged that the 
attorney gave his opinion that a moral obligation would exist 
for return of the property. The relief sought was a construc- 
tive trust, an accounting, and the delivery of the property. 
After a non-jury trial on June 30 and July 1, 1975, the Court 
held that plaintiff, as a matter of law, lacked standing to main- 
tain the action because of the vesting of any interest he might 
have had in the property by the United States Government pur- 
suant to the Trading With the Enemy Act and the subsequent 
settling of Mrs. Dwyer's action for return of the property, and 
also that as a matter of fact plaintiff had not shown he was 
entitled to the property either in law or equity, under a theory 
of fraud, unjust enrichment, or under any other theory. Judg- 


ment was entered on October 6, 1975 dismissing the complaint. 
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A notice of appeal was filed and appellant's brief 
and a joint appendix are scheduled to be filed on March 26, 
1976. There has been no modification in any way of this 


Court's October 6, 1975 judgment dismissing the complaint. 


The complaint in this action, Action No. 2, is again 
brought against the Estato of Mrs. Dwyer by Mr. Schmieder. 
The claim is virtually identical to the claim in Action No. 1. 
Plaintiff asserts he gave Mrs. Dwyer an absolute gift in 1938, 
that she was morally obligated to return it to him in or about 
1967 when he sought its return, and her retention cf it at 
that time became unconscionable. The relief sought, a construe- 
tive trust, an accounting, and a return of the property plus 
all income and profits accruing over the years since 1938 is 


the same. 


The only distinction in the two complaints, besides 
the superfluous language contained in the second complaint, is 
the deletion of the claim that any representation as to a moral 
obligation was made by the attorney and the insertion of the 
notion that plaintiff's interest in the property was created at 
the time he demanded it and she, in 1967, through her then 


attorney, refused to return it. This distinction is without' 


"f 4.4 r 
- ~ 4. CE tC? 
N} r: f 
п Ай А 


r 
~ 


tthinieity 


гў \ ot I 
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significance since the operat’ з facts are the same and this 
is simply an attempt to split the one cause of action. Given 
the identity of issues and parties the doctrine of res judicata 


is an absolute bar to this action. See, for example, Mendez v. 


Bowie, 118 F.2d 435 (lst Cir. 1941), cert. denied, 314 U.S. 


639 (1941), where the Court at page 440 stated: 


"As for res judicata, the general rule 
applicable to successive suits between 
the same parties has long been formulated. 
The effect of a judgment or decree as res 
judicata depends upon whether the second 
action or suit is upon the same or a dif- 
ferent cause of action. If upon the same 
cause of action, the judgment or decree 
upon the merits in the first case is an 
absolute bar to the subsequent action or 
suit between the same parties or those in 
privity with them, not only in respect of 
every matter which was actually offered 
and received to sustain the demand or to make 
out a defense, but also as to every ground 


of recovery or defense which might have been 
presented. This latter is to prevent the 


splitting of a single cause of action and 

the use of several grounds for recovery 

under the same action as the basis for 

separate suits." (Emphasis added.) 

The claims previously tried before the Court and those 
asserted in this complaint are identical. The claimed right to 


the property is the same. The wrong alleged, the retention of 


the property, is the same. The operative facts are the same: 


"X wr 


| 
| 
| 
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the absolute gift, the alleged advice, the vesting and the 
failure to return. Plaintiff's attempt in this complaint 
to change theories from an alleged fraud in 1938 to an uncon~ 


scionable retention in 1967 does not change the identity of 


the cause of action. 


In a similar case where the plaintiff, as in the 
instant case, attempted to continue an already prolonged, 
vexatious and harassing litigation, Judge Mansfield dismissed 
the second complaint which sought to add fraud and misrepre- 


sentation to the already dismissed claim of undue influence 


on the ground of res judicata. Walcott v. Hutchins, 280 F. 


Supp. 559 (S.D.N.Y. 1968), aff'd, 404 F.2d 937 (2d Cir. 1969) 


(per curiam). Squarely in point is the Court's statement at 


page 563: 


“In the present case, plaintiff alleges 
that he has suffered the identical injur 
which he charged in the prior action. 
However, he is seeking to avoid the bar 

by pointing out that the means by which 
defendant inflicted the injury are differ- 
ent. Stripped of verbiage the substance 
of... [the] prior and present causes of 
action, however, is one and the same." 


See also to the eame effect Baltimore Steamship Co. у. Phillips, 


274 U.S. 316 (1926), where the Court stated at page 321: 


3snnsri- © 
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"A cause of action does not consist of 
facts, but of the unlawful violation of a 


right which the facts show. The number 


and variety of the facts alleged do: not 
establish more thea one cause of action so 
long as their result, whether they be con- 
sidered severally or in combination, is 
the violation of but one right by a single 

Q The mere multiplication of 
grounds of negligence alleged as causing 
the same injury does not result in multi- 
plying the causes of action.” 


Xt is, therefore, submitted that res judicata bars 


this claim, and this complaint should be dismissed. 


Respectfully submitted, 
TURCHIN & TOPPER 


MARTIN, OBERMAIER & MORVILLO 
Attorneys for Defendant 
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AFFIRMATION OF WERNER GALLESKI IN OPPOSITION TO MOTION 


ИШ | 
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New Y k, Bubiect 4 pi t і me y 
Pl ntit IOBCS Celendant's moti 1 [ d 1 ( ited 
\5 motion to dismiss tl Omplaint herein pui tt l 
(b) (f ind Rul б) on f mal ground Б follows 
Defendant n ев upon "the record on file in this t i the r actor 
In fact, howi er, ut of more t i 1) items centerc«« n the docket, 10 r« 
than 120 have bee lost 
Among the missinp items is the Order and Mem lum #43518", entered 
D emblx« E 975, by which plaintiff's motion for ri Lef from the judgment 
pursuant to LR, ( P. 60 (byt) I) was che ed, Plaintiff intends to rely 
on that item as a derisivi part of th udg ment making process in the first 
action, Since res Judreata cannot siinply rest upon a comparison of complaints 
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| 
| and 2, às attempted by ntiff, it depenas ale n what has beci 
‚! 
litivate ind ad t f t Ї l, pl tiff is left without notice 
f 4 T | › b | t | ' à BL Lh thi ао! i nd to 
' 
( кирү t ot his $$-motion for summary udgement in pla 


Mill's need of a copy of the said ( rder and 


А 
et 


+ 


Staff ( nsei in ti nd Cir« t ( irt of Appeal on February 10, 1976 
(Exhibit ! attached hereto he letter of defendant's counscl as referred 
to therein, is alsi ttached for full perspective ( Exhibit Tl hereto). А 
1 reminded def lant's oung$el about the copy on I bruary 13, 1976, and 

i 
hc pr sed to send m t! py. I e has been received. | ntiff's 

I 
defense s furthi nr ted by defendant's failure to « ipply "а separate, 
short ar От # tatement i$ required under Rule 9(v) of the General 


Rules of this Court. Such st: tement is particularly necessary because 


1 no rt { № \ v ' ff 
Ol 10115 Incongruens th movir iff 


idavit seems to invoke a purported 


nemorandum submits argument tending to 


Accordingly, plaintiff calls upon defendant to servi and file a copy of the 
| 
| 
Order and Memorandun 43518 as well às the said * Latement and prays | 
for ten days! time from such service to serve and file his opposing papers, 
| Wy way f Ii preliminary a tentative fensa { 


n substantive prounds, 


plaintiff offers the following: 


ру of the beforementioned 


the interpretation of 


urports to state the "esse ۰ complaint in 
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the claims two actions are really and truly identical, 1 


Phe non-identity of the claims in Action No, | and Р * palpably 


follows from the distinction of th. wrongdoings claimed ia those actions. 
Adjudicated in No. 1 has been a cause of action which accrued in 1938 


upon acquisition of the property by Dwyer (Opinion p. 15 "whatever 


equitable interests Schmieder had in the property arose on the very day 

in 1938 when it was transferred to Mrs. Dwyer"). Action No.2 is pre- 
dicated upon an cntircly distinct and separate wrongdoing, viz. upon the 
claim that her acquisition and rctention of the property had becn legally 

and morally unassailable until some time in or after 1967 and that despite 
absence of pre-vesting rights of plaintiff, her retention of the property after 
th time became a wrongdoing because Mrs. Dwyer then - and not before - 
became unjustly enriched, see Scott on Trusts, Sec. 462. 2; 0.5417, and 

the authorities cited in his footnote 

A constructive trust WAY BrFiBO ,,..».^., CGven though 

the acquisition of the property was not wrongful, Jt arises 
where the retention of the property would result in the unjust 


enrichment of the person retaining it, " 


In addition te plaintiff's establishment of an independent claim of 


wrongdoing, this case also meets the other tests established by Herendeen 


v. Champion International Corp, Cir. 2, November 1975, 525 F2d 136: 


1 , 


established in No, 1? 


an acquisition free from fraud does 
not insulate the acquirer from the possibility 
that the retention may become unconscionable 
t à later time, No. 2 does not aim for any 
disposition which would impair any valid 

Л 


atl 


udication in Мо, | to the effect that Dwyer's 

acquisition was free from fraud. 
evidence necessary to maintain No, 2 as was 

Jot at all. The operative facts relating to the 

fiduciary background of 1938 are cithe* 

uncontested, or decided in plaintiff's favor, 

Fhe wrongdoing was triggered by additional facts 
as of the time when the consci iff equity was 


aroused, 


sential facts and issues of No, 2 present in 


Yo. Any valid adjudication in No, | covered the 
fate of pre-vestine rights of plaintiff only. No, 2 


is predicated upon à post-vestiny claim, and 


post vesting facts, 


————- 


Г) {or  ( | ‘ / ssibilit of eclusior This 
leaves a theoretical possibility of issue preelusron still open. But defendant 


has not designated any issue (which he may claim t 


adjudicated in No. 1) for a defense of purported issu 
As soon as defendant shall have submitted a conclusive showing of the 


rationale of his defense, inc luding a showing of some definite, valid, and 


final adjudication, all of which plaintiff cannot anticipate, a reservation is 


requested so as to enable plaintiff to raise the following matters by way of 


avoidance ¢ affirmative defense: 


а. an excusable and reasonable doubt on plaintiff's 


Uu. 
w 
о 
et 
O 
et 
5 


meaning of what was decided in No. 1° 


I 


b. lack of incentive to litivate and to focus on the No. 2 claim in No. 1 


whereby plaintiff was de prived of his day in court; 


. change of law as to determination of res judicata in Memorandum 
! J 


and Order #43573 entered December 22, 1975, between judgment 


in No. ] and filing of complaint in No. 2 inasmuch as District Judge 


v . 
MaeMahon had decided Herendeen, supra prior to said judgement 


in i manner similar to defendant's present approach and was 


reversed in November, 1975: 


d. egregions error in No, ! taken over from Attorney General predicating 


fraud perpetrated apainst plaintiff upon transfer of less than absolute 


E. 


t | t сеу, exercise of undue nfluence, 
| Dt ! ul" treatment of à non-issu when both sides 
absolute title and the "gentlemen's agreement! was a 
matt vhat was tended" (Opinion p. 9 line 10) in conformity 
vith tl v of equity; 
( 8 abrupt Mitch from the law of the case! subsequent to the trial; 
[ priority ¢ superic¢ policies in the national interest. 
Wherefore, plaintiff 1 lly prays that defendant's motion 
bY d« l \ | ( t t 
D ted, New Ye rk, ем, York, ( гаа гу 24, 1976 


torney forsPlaintiff£ 
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PLAINTIFF'S PRELIMINARY & TENTATIVE STATEMENT UNDER RULE 9(9) 


{ ED STAT! JISTRICT COURT 
S( THERN ) RI OI EW Y { 
KURT S¢ 'IMIEDER, : 76 Civ. 499 
Plaintiff, : Plaintiff's Preliminary and 
Tentative Statement under Rule 9(g) 
- against - - of the General Rules of this Court, 


in Opposition to Defendant's 
LOUIS Н, HALL, JR. ‚ ав Executor Motion for Summary Judgment 
of the Estate of HELEN B. DWYER, 


Defendant. 


The motion is in« onclusive, and not susi eptible of formulation of 
any issues, 
Absent a statement of the moving party (defendant), plaintiff 


cannot submit anything further at this time, " iil 


/ 


dy 


ski 
Plaintiff 


Dated, New York, New York, February 24 


Werner 


Attorney for. 


= 
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THIRD AFFIRMATION OF WERNER GALLESKI IN OPPOSITION TO MOTION 


UNITED STATES DISTRICT COURT 
SOUTH S OF NEW YORI 
KUR SCHMIEDEI 

Plaintiff, : 76 Civ. 499 

- against - : PLA INTIFF'S THIRD AFFIRMATION 
IN OPPOSITION TO DEFENDANT'S 

LOUIS H. HALI Jr., as Executor of SUMMARY JUDGMENT MOT ЮМ. 
the Estate of HELEN I DWYER 

Defendant. 

Werner Galleski, an attorney admitted to practice before the courts 


of record of the State of New York and attorney of record for the plaintiff 


herein, makes this affirmation in opposition to defendant's motion for summary 


judgment and in support of plaintiff's crossmotion for summary judgment, 


subject to penalties of perjury. 


There is No Viable Direct Motion for Summary Judgment 


Plaintiff is required to fight against an unstated affirmative defense. 


Its label of res judicata which is seemingly assumed to generate some 


unidentified magic power, is of no help. The mat iqn fails to substantiate 


what res is involved, or how it became judicata. 


— ———— 


Plaintiff does not contest defendant's right to waive the application of 
local rule 9(g) of the local General Rules to the extent that he would benefit 


therefrom. But plaintiff must, as far as plaintiff's benefit therefrom is 


concerned, insist upon at least substantial compliance with that rule. 


1 at best rely on guessing. 


For good measure, defendant even erects new and artificial hurdles 


which frustrate rational guessing. He argues that the udgment has not been 
modified "in any way (defendant's memorandum page 3 lines 3 and 4 ). 


But he also argues in: onsistently (supra , page 2): 
After a non-jury trial on June 30 and July 1, 1975, the Court 
held that plaintiff, as a matter of law, lacked standing to 
maintain the action because of the vesting of any interest he 
might have had in the property by the United States Government 
pursuant to the Trading with the Enemy Act and the subsequent 
settling of Mrs. Dwyer's action for return of the property, 
and also that as a matter of fact plaintiff had not shown he was 
entitled to the property either in law or equity, under a theory 


of fraud, unjust enrichment, or under any other theory." 
an impression as if such holding was part of the judgment. 
In fact, it was not. The judgment is bare of any reference t« "unjust enrich- 


ment" or "any other theory". There however is a close resemblanse 


between the alleged holding and the Memorandum and Order entered December 


22, 1975 
.assuming such standing, plaintiff had not established 
entitlement to the monies in question on the vround of fraud 
(equitable or other), unjust enrichment or otherwise." 
The puzzle thus put to plaintiff is manyfold: 4 


Is the judgment alleged to cover equitable fraud, unjust enrichment, 


and any other theory 


If so, is it alleged that 
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(a respective claims (which?) and or 
respective issues (which 
were fairly litigated? 


» were all or some (which?) of such claims and/or issues 


ily determined [ { so, was such determination 


Does defendant allege that anything in the said Memorandum and 


Order operates to modify : 
(a) the judgment and/or 


(b) the Memorandum and Order dated December 1l. 197 


un 


If so, to what effect 


What was the effect of Memorandum and Order dated December ML, 


175, before any effect was exer ised thereupon by Memorandum and Order 


dated December 22 1975? 


ec, 


The foregoing mysteries are 


no complete catalogue of the gaps in 
P g 


defendant's presentation. A number of further unsettling features are 


analyzed in plaintiff's papers in support of his motion in the Court of 


Appeals to determine nullity of the adjudication in Action No. | for L 


uncertainty (Exhibit I hereto, the exhibits thereto not being attached 


because they are part of the record upon which the within motion is brought). 


Wherefore, plaintiff respectfully prays that defendant's motion 


for summary judgment bc denied in the absence of any viable presentation, 


Рр р 


t. 
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ver the contingency that the Court shall deem defendant's 
resentat п prima f T t b« [fticient, plaint f deals with he 
neb 15 onclusion he may Di ible to draw as to defendant's Cast 
mereiy to protect the re« rd 


The inc iently rigid do« trine of res udic ata has bee: more and 


more relaxed during the last decades. A landmark expression in that 


direction stems from Washington, J. in Spilker v. Hankin, 188F 2d 35, 
ED —— 
38-39 (D. C. Cir. 1951) 
ecisions .... demonstrate that res iudi« ata, as the embodimen 
of а public policy, must, at times, be weighed against 


impeting interests, and must, on occasion, yield to other 


In Action No. 1, the "Suggestion" filed by the Attorney demonstrates 
the impact of the national interest upon the issues herein. The judgment 
and opinion in Action No. | seem ¢e patterned along thc expositions 
submitted by the Attorney General. Hereinbelow, it will respectfully be 
urged that those expositions are erroneous at law and pernicious as a 
matter of administrative policy, seriously hampering the effectiveness 
of the United States in conducting future « conomic warfare. This is the 
type of national interest which restricts the operation of res judicata 
at a maximum. 

(a) Egregious Error 
Upon oral argument herein on February 27 


, 1976, the relevance 


-4- 


" . st the whole € juity situation of this asc came 

5 he Court pnified it as "the crux of the case" that, 

s present view, there is no legally valid basis for plaintiff's position 
| that in 1938 an untainted abso] ite title 


was transferred from Schmieder 


wyer did wrong in the late sixties oniy when she 


con trary to the conscience cf equity. The colloquy 


table disability" to which Dwyer, the donee was 


subjected through her essential partic ipation in her employers’ practice 


tive thereof, The ¢ ourt opined that such "equitable 


interest in the property. 


Plaintiff agrees with the Court to the extent that. if plaintiff had 


an cquitable interest > property at the time of vesting, such interest 


was vested bv reason of the vesting of the property held 


But plaintiff points 


of his argument at the inc ompat ibility of any pre-vesting 


‘nterest with the assertion of claim for any type of fraud. Such action 


primarily aims for damages and, if an 


1 equitable interest were (through 


equ 


juitable disability of the donee) automatic ally reserved for the donor, 


t! \ be no damage. Noir would the donor be in need of any constructive 


can then directly enforce his equitable interest as a matter 


of the law of property, Const quently, an action for (legal or equitable! 


LI 
! 
| 
| 
L| 
| 
i 
fraud ‹ rer Sé pon the bsen ce fa str ght remedy nde ) perty 
! | 
| | 
I 
law. conforms to the complaint tion No, 1 which, also in | 
defendant's view (s t ng affidavit page ; T ind moving memorandum | 
раве 2 line 6) alleges an absolute gift Plaintiff's story simply is this 
| 
He trusted Hall Sr who told him t make an absolute gift ‹ I 


have been < iffic ently ev 


he Court in Action No. ] has not found that any fraud claim has 


been vest he hold was that ly equitable interest which plaintiff may 
have in the fund wa ested and thereby t off or extinguished. 
Г} V ting rder defined what was vested. It covered the listed 


perty held by Dwyer. Pursuant to the prin« iple of res y esting 


(as distinguished from &lobal vesting on the basis of generalitics) no type 
f fraud claim was veste Nor did the Attorney Gener ıl make any attempt to 
vest Schmieder's right to elect the remedy of tive trust on the ground 
that there was nc dequate rer edy at law 
^ In any Event, the Right to Elect a Constr tive Trust 
was not iceptible of Being Vested 
I 


The right to elect 15 à personal right, nd not а property right 


subject to vestir p. Even where purportedly vested, the government cannot 


control it and the person holding the electiv ‘Itectively refuse to 


1057a 
e | ling se on this is Stoel] V Millet че. 2 414, 
‘ ( be forced upi |! cestui 

‘ t1 Sta a vill also 

t their (the cestuis ove trusts nts') renounciation had bcen 
made in order ti it the seizure which the Alien Property 
( todian had mad 
from the Stoel rule decisi 


hr rule, iSive is here the hostility factor: 
cones, аА AAS 


ng the power of fiduciary donees to get enriched 


out friendly to the donor and his right of election, It tends 


and not to ruin him. A compulsory exercise of the right of 


the mere p irpose of getting the property vested would not 


economic sense from Schmieder's Viewpoint, This hostility 
lliantly engaged by Surrogate Delehanty in favor of the 
U.S. decedent whose r . t of clection against the will 


Was vested 


The Attorney General of the United States as successor to 


the Alien Property Custodian is not constituted an attorney- 


infact. He is the arm of the Executive, acting under the 
Executive in the interest of the United 

n hostility to the interests of the enemies of the 
United States. He ig in no sense a repesentative of a " 


su 


Iirviving spouse for the 


war powers of the 


States and i 


purpose of bringing into existence 
ghts which are created solely in the interest of the spouse, 
arc the objective of the grant 
right of clection in the inheritance laws of the state, 
The grant is not a self-executing one. 


пе interests of the spouse 
of the 


It is surrounded by 

which may be claimed under 
as to the right to make claim at all and 
as to the time within which and the form in 
must be made, if at all. That the 


enacted in the interest of the 


limitations both as to amounts 


varying conditions, 


which the claim 
statutory program was 
spouse solely is made clear 
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utable demands 


with all laws 


SC as previously 


t f be me acaden No claim of plaintiff has been 
h be t off by vesting. ? laim of plaintiff 
e ttled t kh the Attorney General laintiff 
I t t, f th urt ( ind 13, the law of the ase 
t e thre« strict Judges, stand reinstated 
8 be noted that the ettlement betwe vyer and the 
eral ncerned a title laim of Dwyer. The auth rities ased 
t lefendant f it - off" would presuppose settle nent of 
aim ra ale, r excha gc, against onsideratior 
) | I itabl« sability of Dwyer 
los es t the gift trar action exceeds the degree shown 
the ises found in regard t gifts from clients to employees o 
ary fid ary All such cases rest upon the circumstance that the 
піідепсе int t! employer's integrity colors off in favor of the 
ot ( ase has been traced where the attorney -employer 
bed anda anged every detail of a transaction 


etween his personal 


tled wyer herself bei 


ient, to receive any 


about the background of the transaction. F ven if 


nieder case and had not been in charge of 


status as employce and client gave 


ive under Gardner. v 


F. The Claim for Equitable Fraud. 


Uhe constructive trust by reason of equitable fraud shall be dec reed 


retroactively from the time of the wrongdoing. So the pragmatic consensus 


» Trust and Trustees .Sec. 472, with the proviso that the 


of Bogert 


constructive trust arises when so decreed but with retroactive effect back 


to the wrongdoing, and Scott on 1 rusts 


‚ Sec. 462.4, with the proviso that | 


the trust really arises at the time "when the duty to make restitution arises, 


not when that duty is subsequently enforced", 
Under our Hostility Factor (s« under B above) the ultimate ripening 


of the constructive trust occurred long after the vesting, also after 1951 


when Schmieder escaped from the Russian Zone of ( ipation of Germany 


to the Federal Republic of Germany, As long as he could not get information 
about Dwyer and the property, he was unable to develop a countervailing 


Security Factor in the face of his total abandonment by the defendant, Hal! Sr.'s 


son and law partner. Thus, the wrongdoing occurred at the earliest in 196 


The wrongdoing is unimpaired by, and unconnected with the vesting ij 
of Dwyer's property. An unjust enrich nent of Dwyer does not presuppose 


a simultancous damage on Schmieder's part. The conscience of equity 
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works within infinite limits and is aroused by the aggregate of all historical 


and present elements of the case as of the Siven time by virtue of otherwise 


resulting injustice, 


General] 
on the Adjudicatic n in Action No, 1. 


The Influence of Acts of the Attorney G 


In settling with Dwyer, the fundamental error of the Attorney General was 


his c« mplete neglect of the law on undue influence. All respective facts were 


opèn on the table. Dwyer's equitable disability as to the gift, although not creating 


an equitable interest of S. hmieder in the property, was enough to assume a risk 


of some enemy control in the economic sense, with future po-ential impact of 


'quity openly in the sidelines, Such risk was sufficient to substantiate 


onceived degree of control which justified seizure of the property 


held by Dwyer, even though S« hmieder had no equitable interest therein. 


hmieder's 1948 statement, certifying Dwyer's absolute and unconditional 


title had not the slightest bearing upon the real issue of control asa matter-of-fact in 


consequence of obvious undue influence, 


In plaintiff's respectful Submission, the followiic mea ures would have been in 


the Attorney General's line of duty In 1951: to resist Dwyer's title claim on the ground 
of un: n hands, and to induce cr minal proceedings relating to false and fraudulent 
reports coveriny up the enemy sovrze of the fund. Such Measures would have been apt 


to assure the Cleanliness of 


enemy property administration, 
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Further distortion of the law originated from the Attorney General's 


defend the settlement into which he had entered with Dwyer contr: legem 


He int 'rvened іп Actior No. l bva Suggestion “Sserting an interest in the ас n on the 
side of th defer dant. Whe mniense reputation of the Attorney General] а5 source not 
only of Power but also of high: st-lev« Urisprudence must be Presumed to have 
Played some Part in the errors committed by the Court in Action ING. 1. 5 
Even more dangerous is the Attorney General's pernicious poiicy of per- 


petuating past mista es for the PUrpose of Maintaining Statistics of infallibility 


in the interest of future economic warfare. Such type of Cover-up is short-. 


sighted on gene ral grounds. Presently, it also amounts tc a travesty of integrity 


because it Pictures the Attorney General as a tool in the hands wrongdoers, whose 


fruits from 'rongdoing he strives to p. serve, At the same time such policy downgrades 


the quality of enemy property administration by disobedience to the laws of the United 


States, Which include the Superiority of the common law over Statutory enactments , ag 


signified by the Brief of the United States as amici 


curiacin Ex Parte Kawato, 1942, 


317 US 69, 


(b) Plaintiff should be protected by reasonable 


doubt as to what was decided in Action No. P. 


Assuming that either claim Preclusion or issue Preclusion should have been 


effectively set Up as an affirmative defense herein, it is respectfully prayed that 


Plaintiff in any event was impeded "by reasonable doubt as to what was decided in 


the first action " under Mc Nellis v 


. First Federal Sav. & L. Ass'n. of Rochester, N.Y 


аа ННД 


B64 T 24 251 (1966 CCA 2d). In sucha IFeunistances the ¢ rastic remedy 


of foreclos ing 


E 


on the 


judg me 
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10, ап essential issue" should not be applied. 
No. 1 was to a large extent affected by the tentative 


in favor of an action for fraud and deceit. Thus 
tic f ( table fraud as pleaded in the complaint was, if at all, 
alist tly litipated 
Plaintiff's Cross-Motion 
rh 
1n 


€ adjustments of fact and law, as set forth hereinabove, operate 
record invoked by the direct motion and entitle plaintiff to summary 


б matters, as to which no genuine issue of fact exists, 


1intiff was the beneficial owner of the gift property 
mmediately prior to the vift. 
T rey Yr 
4 He tran Tred absolute title upon Dwyer, 
Pli 


iintiff made the gift pursuant to advice of his 


attorney, Hall Sr. 


7. У p 
Dwyer then was the r&onal secretary of Hall Sr, 


rimary 


remedial impression 


trust upon the 


illy prays for summary 


ri 


iy duty toward plaintiff, 


1S not an adequate 


iC present motion, 
of A 


Dy the defendant. 


udgment 


st as aforesaid and 
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EXHIBIT 1 - NOTICE OF MOTION & AFFIDAVIT IN CIRCUIT COURT 

CF WERNER GALLESKI IN SUPPORT OF MOTION TO DETERMINE NULLITY 
OR NON-FINALITY OF ADJUDICATION BELOW ANNEXED TO FOREGOING 
ра Суык Aue ra EMT LUN 


UNIT T^r ст 


thereto and on the record 
urt in Room 1705 
on the 16th 


can be heard, for an 


der entered 


motion pursuant to Federal 


'r entered December 22,1975, 


гон] : 
adjudicated 


1 1 of 
inc / shall be 
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NITED STATES COURT OF APPFALS 

OI НЕ < 

URT SCIIN үт 

ntiff-Appellant, 
- against - 

LOUIS H. НАЈ Ly, Jf... ae ] reliminary 
Execut r of the State of H LIEN 3 
DWYER 


и ‘EW YORK, SS 
WERNI GALLESKI, being duly sworn, deposes and says: 
| am attorney of rd fo: plaintiff-ay pellant and make this affidavit 
n support of his moti n to vacate the adjudication below as invalid or to 


determine it to be non-f nal, by reason of numerous vital] unc ertainties, 


The doc umentary identity of 


the adjudication 18 uncertain 


1¢ Judgement heri n (] ubit A Һет eto) makes reference to the court's 


"Opinion, constituting its findings of fact and coni lusions of law" (Exhibit B 


hereto), 


] laintiff-appellant moved under F, N.C. P. Rute 60(b) for relief from 


the judgment, among other grounds by reason of its uncertainty ав to claims 


adjudi« ated, by notice of motion and affidavit (Exhibits C-l and C-2 her eto, 


without the atta, hments eni losed to Exhibit C-2 


* SO aS not to burden the present 


record with matters re levant to р iitiff-appellant's ethic al rating and qualification 


as resistance fight opp ition to the N regime tt irrelevant to 
the analyt 1 st { and evaluation of the djudication below) 
n Aq | | 7 С | 
I nal n { | Vild ¢ r 1۱ i mM and ( der it | lJecembet 
and entered December } Р ) (Exhibit D hereto), read ng as follows: 
It seems to me that the or nal Opinion answers the 
questions presented by the second motion for relief from 
dgment, and that any atten pt to clarify would be futile. 
lowever, I shall state that i 15 my belief that res adjudicata 
would bar the new tion which - as gather - plaintiff 
proposes to commence, The original hold ng was to the 
etfect that the vesting order had cut off all rights of 
every description which plaintiff had or could claim in 
the fund, The reafter, since plaintiff had no claims of 
any d against the fund, there was nothing of which any 
fraud by defendant uld have deprived him. 
| second motion for à new trial is accor ingly denied." 
| itiff-appellant tre cupon moved f -argument by notice of 
motion and memorarnlum (Exhibits E-1 and E-2 hereto) and argued by way 
of ‹ lusion that the idgment is void for ur ertainty unless it is 
rif ed and rí sed to th € ffe ct that the adiudi« ation of a cut - off pertains 
to his cause based u |! an unconscionable retention and an unjust enrichment, 
s : 4. : —————————ÉÁRáAÁrÓá2. EnTicnment, 
both of which « |o to pass in the late sixties or later" (page 10 of Exhibit 
E-2) (emphasis pplied). That motion was denied by Order dated December 
1% and enterec Dare mbc! A 1975 ( Exhibit [` here to), Ft ading a8 follows: 
Plaintiff having filed his appeal to the Court of Appeals, І am 
witliout jurisdiction to entertain hi current (third) motion 
lo rearguc, Moreover, it is my view that no purpose would 
be served by application for remand, in that my previous 
Opinions alr make clear that р! 1intiff's proposed new 
complaint Wott | be Darred by thre doctrine ol res iudicata, 
I his is true fortwo reas ons: (a) the first part of my 


opinion was that 


plaintiff had no st 


anding in law or equity 


t t I | ve defend int's pos session of the 
t ! M wyer às a result of the 
ttl et t t her suit avainst the ROovernment: and (b) 
t 0 part held that, assumine suc | standing, plaintiff 
паа not established entitlement to the monies in question 


пе ground of fraud (equitable or other), unjust enrich- 
If the Court of Appeals upholds either 
ng the plaintiff is, in my View, forever foreclosed. 


If plaintiff is in doubt as to this, I suggest that he fiie nis 
'üoposed new complaint and ask that it be rcferred to me 


i$ a related case. | shall then er ter an order dismissing it, 


n grounds of res judicata , and plaintiff can immediately 
ippeal from that order and 


request the Court of Appeals 


to consolidate both appeals, 


Ihe motion for reargument is denied because this court is 
without jurisdiction. Acc Ordingly, the ‹ (mpanion motion for 
exte оп of time to transmit the record оп appeal is also 


Although both of the af requoted dispositions state a denial of the 


E motions, which negates any modification of the judgment, they 


also state the belief or view of the court in regard to some aspects of the 


Ig ment. But such st itements do however not constitute any part of the 
йитеп! = making pr Css unless the y are recognized to modify the 
judgment by some amendment ог supplementation. 

YO Clue can be drawn from the reac tions of defendant-appe 
who is straddling the issue of whether or not the judgment is in any We 
modified, Ife maintains on the one hand that the judgment has not been 
modified (so on page 3 lines 3 and 4 of his memorandum in support of 
his motion fo. summary judi 


ent on the basis of res judicata in the 


ew action 76 Civ, 499 in the | S. District Court for the Southern District 


of New York between the вани parties), On the other hand he adopts - 


Ir 5 il t Jal nri A h ся v! | th | t t |. l { j n i] 1 ‹ п 115 
rdeci ent ed I em! 1 E d I thouvh it cs Lied tself rise ct n 
plaintiff I not establish entitlement to the moneys 
testion on the pround of fraud quitable or other), 
unjust enrichment or otherwise. 
This pract illy í ncides with defendant-appellee's version 


t e aii shown he was 
( Lit ( {‹ tne roperty слог | V O e ty, inder a 
theory of fraud, unjust enrichment, or unde? any othe: 
theory 


ttom of the mernorandum just referred to supra). 


Tt forevoing throws an unresolvable doubt upon the identity of the authentic 
docun ts t be € n thi terpretation of the dement. 

‹ t )othes that the ide ment within its four orners was 
valid and final, ch effect has, in plaintiff -; ppellant's vision, been 
destr ed by uncertainty as ti whether or not the afore oted two motion 
dispositions were | t of the judgment-making process, Ilereinbelow, the 
various uncertaint rf the dgment will be treated on alternative bases 
depending on whether this Cor rt of A ipeals shall hold both, either or 


\ е san time, IC г ne tions in the terpretation of the 
judirment will s« ve to demonstrat the imi tand relevance of the 


nentary clements making out 


— 


— 


present 


evaluated as 


hypotheti« al 


ated laim or claims 15 uncertain, 1071a 


ur corners of the judgment and the Opinion, the only type of 


therein is for fraud and deceit. On the last page of the Opinion, 
ntiff has fail to satisfy his burden of proof" and the requisite 
hat М wyer and ПАЙ Sr wd in 1934 embarked upon 
\ to defrauve There is no indication as to whether or 
€ t ib] { 


le fraud, be it pre-vesting or post-vesting claim, was also 


mplaint (Exhibit G hereto). in plaintiff-appellant's submission, 
fraud. Still, the judgment is ambiguous in leaving it open whether 
s indirect] idjudicated to be d ussed, or (b) pre-vesting $ 

ng equitable fraud is before the court but is left hanging, thus 

nt an interlocutory judgment, or (c) whether equitable fraud 

t to be 1 re the rt 

| the Order enters есет Бег 11, 1975, shall be held 

ient- s ping function, it consti tutcs an adjudication that the 

st are n and cannot be resolved (be« ause of futility). 

ts à most fundamental unc rtainty into, and thereby causes 
ment, The further ref 


crence to a res judicata effect of the 


in in a hypothetical future proceeding can, as plaintiff-appellant 


a pragmatic effort to help plaintiff-app llant to surmount 


*'1ciencies complained of and can at most be a dictum. Such 


vent conclusive, It can only be construed to mean that the 


action should be subject to 


issue preclusion/res judicata 


the judgment 


rc-argument of 
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appeal from the judgment), then the amb 


making 


the court 


prono 


complished a simple clarifi« ti 


to create the requisite certainty and thereby to assure due nro: ess, the judgment 
was modified so as to adiu« ate the equitable fraud laim, predicated upon an 
arousal of *he conscience of equity in 1967 oi later (but — ч 
dismiss that clair In th« se of identity of claims such larification" was 
the indicated, purposeful and effective d sposition, Accordingly, the said 
dictum can exclusively be understood to invoke issue preclusion, viz., that 
the same parties in à st nd acticr thouch upor some ther cl n are 
barred from atta 11 the tness of the ad ication of issues essarily 
determined in the first action he court defines the issue so barred as the 
issue whether the vesting rder had t off | rights of every descr iption which 
plaintiff had or could claim in the fund 

If the Exhibit F, the Order dated Dei ember 22, 1°75, shall be 


process in spite of its tenor (denying 
isdiction through t ling of an 
iguities as to what clairn or claims 


LJ 
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ive t | | A | t sfand partially and i: ifficiently resolved, 
name t t} peni xtent that some equitable fraud would have been 
l ite ! t t il ambiguity, he wever, would continue to prevail 
Г 
is t whet} t to tl ) claim focused ipon by the opinion 
St-vesting claim predi ited upon uncona« ionable 
eter n of the p: perty was also í vered, or was left hanging, or was 
| pl tion dete 1 ( to be itside the scope of the lawsuit. 
he truction of Exhibit D as INVOKING issue preclusion is 
f l ited by hibit I ‘gain subject to Exhibit F's being held to control 
the judgment. Exhibit lists as issues in regard to which plaintiff -appellant 
s "forever foreclosed ¿ (a) his lack of standing te challenge defendant-appellee's 
( es sior f the roperty and (b) his lack of entitlement to the monies in 
estic ich an enumeratior t barred issues vould be pointless if there 
vere ar lentity of clair 1$, where a claim preclusion would operate against 
the whol new iim as ( t 
f ntly, we are ee uncertainties 
about the ident ty of the claims detern ined by each of the potential three 
Components of the timate ad a ation ( Exhibits A B, D and F ) And 
4 
- { 
4 г) i: ^ 
› v 
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such uncertainties are Pyramided upon the uncertainty as to whether both, | 


cither or neither of the said two orders (Exhibits D and F) shall qualify 
as such components ii he first place. 
(3) There is uncertainty as to 

(a) whether the ruling that plaintiff -appellant'Hoes not have 


standing to pursue this tion" is an adjudication of lack 


of judiciil power, and 


(b) how (a) affects the condition that the adjudication of the ''merits''ig 
contingent upon the event“ that "that ruling should be 
overturned" 


(Both quotations from Exhibit B p. 15 lines 
14 to 15) 
(a) The differentiation of ' standing" from" the merits" in separate 
sections of the opinion speaks for a use of the term "standing" to signify 
the issue of access of the plaintiff to the court or, conversely, of judicial 
power to adjudicate. Under such definition, the issue of 'standing'' involves 
the court's jurisdiction of the subject matter, Still, there is ac .nambiguous 
holding that the court denied itself jurisdiction of the subject matter, 
Thereagainst militates the holding (Exhibit B page 11/12) "that 
the very interest Schmieder asserts in this action is the one which was 
subject to the vesting order and ultimately disposed of in its settlement 


with Mrs, Dwyer " through the Attorney General, This and the repeated 


adjudication of a "cut-off" or extinction (Exhibit B pages 2/3, 9, 11, 15) 


of plaintiff appellant's interest can just as well lead into areas requiring 


= 
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the court's jurisdiction of the subject-matter butfor a limited use as to some 


merits", such as tor the issues whether Schmieder is the right party in 


interest and whether ` his claim has been discharged by the Attorney 


General's settlernent with Mrs. Dwyer. 


The ambiguity of the term "standing" shows up in the highest courts 
of this country, pa rticularly in litigation under Article III of the Constitution, 


The U.S. Court of Appeals for the Eighth Circuit in Association of Data 


Processing Se rvice Org. Co. v. Camp dismissed for lack of standing 
(1969, 406 F 2d 837), The Supreme Court reversed, with two Justices 
dissenting ( 397 US 150, 153, and note 1), on the ground that the "legal 

inteiest'" test, which had been applied in the Eighth Circuit,"gues tn the 

merits. The question of standing is different", The present judgment 

clearly adjudicates "legal interest" when it finds a cut-off of plaintiff- 

appellant's interest and a prior settlement of the claim at bar, F кө, 

if it is held to be part of a judgment-modifying process, would appear 

hostile to a concept of lack of judicia; power since itfinds a substantive cut- 
off. Similarly, Exhibit F defines the lack of standing substantively as 
"no standing in law or equity or otherwise to challenge defendant's possession 
of the property". This evidence 


в an obvious approach under substantive 


law rather an an approach under lack of jadicial power, 
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(b) The ambiguity resulti 


ng under (a) hereof leaves an imprint upon the 


qualification of the ruling on lack of standing whose overturn brings about 


the condition upon whose occurrence the alternative adjudication of the 


"merits" shall become effective, Depending on how the ambiguous conditions 


is resolved, Һе effectiveness of the adjudication of the "merits" will 
arise (a) if and when ; idicial power over the 


action is determined, or (b) 


if and when Schraieder shall be found to be the right party in interest, or 


(c) if and when the settlement between the Atto rne y General and Mrs. Dwyer 


shall be determined not to have discharged Schmieder's claim. Each of 


those three conditions, which are applicab le in the alternative, is subject 


to the further subordinated uncertainty as to whether the finding or holding 


through which the ruling on lack of standing( as .oncretized by one of those 


three conditions) shall be overturned, is required to be an ultimate 


adjudication upon exhaustion of all appeals, or whether any respective one - 


time finding or holdiny shall trigrer thy effectiveness of the adjudication 


of the'merits" 


Although the recent more relaxed practice тау Sanction the imposition 


of conditions upon the effectiveness of judgments where some worthy 


equitable purpose is served thereby, it is respectfully submitted that the 


aforedescribed uncertainties and variances, combined with further subordinated 


se 


uncertainties, transeress by far all boundaries which are by the requirements 


of June process, 
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can be magii ton the basis of a strict readini of the judgement within 


four corners, eliminating the d Spositions ;upon subsequent motions 


by reason of their und: terminative char by reason of their 


ar denial of any modification of the judgment. Such 


а valid judgment dismissing a 1938 claim 


for fraud and deceit, with a post-vesting claim for equitable fraud left undeter. 
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MEMORANDUM DECISION AND ORDER OF KNAPP, D,J, ON MARCH 12, 1976 


t 


| e AT А. 
UN TEED STATES DISTRICT COUR oF f А 
SOUTHERN DISTRICT OF NEW YORK 1 ED 
М! 
KURT SCHMIEDER, 
Plaintiff, 
- against - : "MEMORANDUM AND ORDER 
LOUIS H. HALL, JR., as Executor : 76 Civ. 499 


of the Estate of HELEN. В, DWYER, 


Defendant. P UV. raf 


— =~ = OE MU Ll эз ته‎ æ чє шк. ж-м ndi Харс ORK ee ар. 3090 


Defendant moves to dismiss the complaint on grounds 
of res judicata, claiming that all issues tendered by the instant 
complaint have been decided adversely to plaintiff in a previous 
action between the same parties having the same caption and 


bearing Index No. 69 Civ. 1939. 


The complaint in the 1969 action was dismissed after 
a bench trial. After plaintiff had appealed to the Court of 
Appeals, he made a motion for reargument before me. In denying 


that motion, I observed: 


"Plaintiff having filed his г.рреа1 to the Court of 


Appeals, I am without jurisdiction to entertain his 


1079a 
current (third) motion to rearque. Moreover, it is my 
view that no purposo would be served by an application 
for remand, in that my previous opinions already make 
Clear that plaintifi's proposed new complaint would be 


barred by the doctrine of res judicata. This is true 

for two reasons: (a) the Eira part of my opinion was 
that plaintiff had пс standing in law or equity or other- 
wise to йш» defendant's possession of the property 
received by Mrs. Dwyer as a result of the settlement of 
her suit against the government; and (b) the second 

part held that, assuming such standing, plaintiff had 

not established entitlement to the monies in question on 
the ground of fraud (equitable pr other), unjust enrich- 
ment or otherwise. If the Court of Appeals upholds either 
such holding the plaintiff is, in my view, forever fore- 


closed. 


If plaintiff is in doubt as to this, I suggest that he 
file his proposed new complaint and ask that it be 
referred to me as a related case. I shall then enter an 
order dismissing it, on grounds of res judicata, and 
plaintiff can immediately appeal from that order and 
request the Court of Appeals to consolidate both appeals." 


TU ME. NE 


f 
$ 


1080a 


The suggestions contained in the above question were 
followed by all concerned. Plaintiff filed his new complaint, the 
Clerk of the Court referred it to me as related to the previous action, 
and defendant moved to dismiss on grounds of res judicata. I follow 


my predicted course of action, and grant defendant's motion. 


Plaintiff cites several authorities which, he claims, 
should deter me from this course: Ex Parte Kawato (1942) 317 U.S. 69; 


McNellis v. First Federal Sav. & L. Ass'n of Rochester, N.Y. (2d Cir, 


1966) 365 F.2d 251; Stoehr v. Miller (2d Cir. 1923) 296 F. 414; 
Gardner v. Ogden (1860) 22 N.Y. 827; Re Herter's Estate (Sur. М.Ү. Co., 
1948) 193 Misc. 602, 83 N.Y.S.2d 36, aff'd 274 App. Div. 979, 84 N.Y.S.2 


913; Scott on Trusts (Third Ed. 1967)§462.4; Bogert, Trusts & Trustees 


(2d Ed. 1940) $472. None of them give any support to his position. 


Ex parte Kawato holds that - at least on April 15, 1941 - 
the Trading with the Enemy Act did not apply to resident enemy aliens. 
No resident enemy alien. is here меу y 

In McNellis the Second Circuit held that a state court 
adjudication that a certain person had not beon insolvent in April 
and June of 1962 did not foreclose - on grounds of res judicata ~ a 


finding of inscivency in August and September of that year. 


Stoeher established that the alien property custodian 


acquired no title to an alien's alleged interest in a trust said to 


e Y ж 
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have been declared by an American citizen where, as the Court found, 
the declaration of trust had never become effective. 
Gardner has no discernible bearing on this litigation. 
In Herter, the Surrogate held that - as a matter of New 
York law - the alien property custodian could not exercise a widow's 


right of election against her husband's will, especially where such 


exercise would take property from legatees who were American citizens. 


Scott's treatise - to the extent that it is relevant - 
supports my original view that whatever rights plaintiff may have 


had arose the moment Mrs. Dwyer received the property from him, 


2/ 


and that such rights had duly vested in the alien property custodian. 


Bogert is to the same effect. 


Plaintiff having failed to persuade me that my original 


views were erroneous, I grant defendant's motion to dismiss the 


complaint on grounds of res judicata. 
SO ORDERED, 


Dated: New York, New York 


"P 
РА - ы 


Магсһ 12, 1976. "AE IE E ДТ GA 
ÜCHüiTMAN KNAPP. U.S.b;37 © 


4 


MAN KNAPP, 0.5.0.3: 
, 
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dk , 
FOOTNOTES 
1/ 
Plaintiff's actual reference is to the brief of the United States 
nicus curiae in Kawato. However, plaintiff does not indicate 
hat brief could be here relevant. 
2/ 
Insofar as it is arguable that the prior litigation did not 
encompass plaintiff's novel theory that - at some time after 
the vesting order - a new duty arose in Mrs. Dwyer which was 
totally unrelated to her receipt of assets from plaintiff, I 
dismiss that claim as frivolous. 
۰ 
L] 
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NOTICE OF MOTION FOR LEAVE TO SERVE AMENDED COMPLAINT & FOR 1083a 
SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, NOTICE OF MOEN 
FOR RAV) N ERVE ANI DEP 
-against- COMPLAINT, ALSO FOR SUMMARY 
JODGMENT AND IN THE ALTERNAN VE 
LOUIS H, HALL, JR., əs Executor : ГО ENTER JUDGMENT PURSI ANT YO 
of the Estate of HELEN D.DWYER, ORDER ENTERED MARCII 15, 1976, 
Defendant. 
SIRS 
PLEASE TAKE NOTICE that upon the annexed affidavit of WERNER 
GALLESKI, Esq., sworn to April 20, 1976, the proposed amended complaint, 
ali prior proceedings herein, the record on file in this С urt, Index No, 69 Civ, 


1939, and the record on file in the United States Court of Appeals for the Second 
Circuit, Nos. 75-7696, and 76-7038, plaintiff wil! move this Court before 

Hon. Whitman Knapp, United States District Judve for the Southern District 

of New York, in Courtroom 905 at 2:00 p.m. on May 7, 1976, at the Courthouse, 
Foley Square, New York, New York, for the fi llowing relief: 

(a) For an Order pursuant to Rule 15, Federal Rules of Civil Proc: dure, 
Granting plaintiff leave to serve an amended complaint on the pround tbt stice 
so requires, and 

(b) an Order pursuant to Rule 56, Federal Rules of Civil Procedure, 


awarding summary judgment to the plaintiff on the ground that there are no genuine 


issues of fact and that as a matter of law the defendant has no defense her in, 


Impre ү! const! tive trust | { ft 1 t 
defendant and directing him to account with r« tth f "Г", | 
for « en not ni late d ЕК 
) in the event of a denial of the for: | THIT ! | | 
this motion for an Order pursuant to Rule 1° Civil OC ‘ 
] 
directing entry of summary judgment for defendant on the ground that t ( el 
entered herein on March 15, 1976, is a final di \ j TERT ry jud nt 
for defendant pursuant to his motion dated February 17, 19/6, and denvini 
plaintiff's cross-motion for summary judgment in plaintiff's favor, | 
(d) such additional or different relicf as the Court r y dees ist 
Dated, New York, New York, April 20, 197 
Yours, et 
WERNER GALLESKI 
Attorney for Plaintiff 
(2111 { | ( ( t 
1 U | і \ 11 ‹ 
New Ta | W ork, LOO? 
Phoirt { ` IU 
TO Messrs, Turchin & Topper 


Attorneys for 


Defendant 
1001 


Messrs, Martin, 
Attorneys for Defendant 


1290 


Avenue of the Americ 


York 10019 


York, New 


Obermaicr & M 


7 
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AFFIDAVIT OF WERNER GALLESKI IN SUPPORT OF MOTION 


UNITED ST TES DISTRICT COUR 
SOUTHERN DISTRIC OF NEW YORI 
KURT SCIIM DER, 
б 4 ШЕ 
Plaintiff 
-apainst- ^l I 
LOUIS Н, HALL, JP., as Executor 
of th tate of HELEN B, DWYER, 
Defendant. 
STATE OF NEW YORK 
COUNTY OF NEW YORK) SS. 
WERNER GALLESKI, betsy worn, d 
and says 
am the attorney of record for the plaintiff and make tl 
support ot plaintiff's motion for amendment of the complaint, al 
ment, апа in tne alternavive tor an order directing ents of judri 
on the basis of Memorandum and Order Мо, 4410660, dati Alara 
March 15, 1976, which in plaintiff's analysis pramted defenda 
summary judgment and denied plaintiff's cro motion fo TT 


(A) To Amend the Complaint, 
Enclosed hereto is the proposed amended соган, H conform 
complaint except for an addition of new paragraph ЖАПА 


matter, in plaintiff's submission, serves to sivtily the characte 


басам in 


for summary judg- 


went for defendant 


L' and entered 
motion for ‘ 
vy руе, 


to the orieinal 


j/. Such new 


and seecpe O, 


plaintiff's claim so to elimin: te af 
The basic holding of this rt! 

have had arose the moment Mra. Dwyer 1 

that such rights had duly vested in the ; ET 


Order No, 44060 page 4). F 
theory to the effect that, according t pl 
vesting order - a 


ew duty arose in Mr: 


to her receipt of assets from plaint 


Plaintiff has never intended to clain 


of Dwyer which was unrelated to her r« 


Ile regrets any imperfe tion of exy 


from his st« ady reliance upon infinite pov 


a source for the remi dy of constructive tru: 


pieading, the Court is respectfully requested to 


51 


means of new pleadings referred to as fol] 


The wrong complained of herein 


by Hall Jr. and Dwyer in joint exe 


the claim (at law) for damages a) 


The claim for damages by reason 


to, and rather is inconsistent with, 


A vesting of property does not affi 


for ita loss, This distincti ә 


‘ | | cert 
{ у 
‘ oval fhe "ГТ fras j 
‚ ‚ (Mei n 
t lerprei раз (f ont y 
ff, ft th« 
y: h Lot TY 
\ а POSt-vesting duty on the part 
yf [ ift p )p ty fron | tifl 
o that « T thy | 
1 of tl Ct 1 ‹ c of equity ; 
| ep by step, а matter of 
есері this cl. I Lic y 
Owe 
was undue influen Mill ed 
Culion ol prac t ol iW, | het lort 
Oost n 4. the new | 33, 
of loss of propt riy docs not amount 
al claim foot eptiltution of thre Prop rty. 


ct the damape claim of a former owner 


early worked owt bv Толеи then 


5 А 
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] і | t į | Kitt " 1 
‚ in ( V NMlcr, In his « t! ТГ Lain! 
n t rt, Cases in Point, 2d Circa t, Vol. 1939 ‚ record pay n 
h Alien I roperty Custodian made o effort fo iure the obliysation 
of the plaintiff to the Germ iis, and whil {ган (yrs ‘ T 
though in invitum), of the debt includes the lis Li f th 
1сп docs not include the debt. At any rate that ıs the à 1 cul 
MAirritt we 1 ч NI , 4 
I rritt B. jartholi А 36 N. Y., 44, ( arpent: Vs. Lanp i, 16 Wall а 
271, ‘4, Baldwin vs. Raples, 4 Ben., 433, 442. ‘Ihe c; plure must 
therefore rest wholly upon the declarations of trust and the assipunn nt, 
and the case has been argued on that the. 
Accordingly, if plaintiff's tort claim against Dwyer had been vested and if 
/ the lost porperty (against which plaintiff can, depending on equitable 


circumstances, take remedial relief) had not been vested, then there could, 
in the light of existing equities, be room for an examination whether th« 


claim for remedial relief against the property is also vested. Mut nat 


possibility of expansion of the v« sting effect so às to coi prine the subsidiary 


| claim for remedial relief exists where the personal obligation of the wrong 


doer has, as here, been left unvested. The resulti: independent 1 1 


nature of the tort claim (without any interest of plaintiff remaining 


! in the property ) and the absence of a vesting thereof are pleaded in the 


new Hil 34 and 35, 


Up to the granting of a decree impressing a constructive trust 


the defrauded grantor of real property had under New York Тал 


, 


Em. 
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as determined in Melenk v. Melen, Cardozo, 1.1922, 233 NY 19, no 


1 interest in the lost property and is a mere "owner of an Oblipation or chose 
in action", and upon his application only will Jurisdiction be exer ised 
to undo the transfer., 
" The judicial function is''to undo rather than (0 enfor €... justice 
might fail if remedies were rigid'. The wife of the defrauded grantor 
( Corta Ө J 
meanwhile has no dower right in the property as long as her husband, 
the defrauded grantor, is unwilling to assume the burden of seeking 
redress for a fraud which another has practiced upon him." "The law will 
V s 
not create the estate in order to subject it to the incident, " 
d Equity would fail if plaintiff's claim for constructive trust were decined 
4 to have arisen at a time when it would have been subject to vesting. On the 
» g 
х basis of the exigencies of equity, the claim for such remedial relief arose at th 
>| 
earliest іп 1967 as pleaded in the new / 3б. 
A new # 37 relies on the Principle of unjust enrichment which makes 
> it unnecessary for plaintiff to show а loss on his part commensurate with the 
Ng unjust enrichment remediai.y claimed from the defendant as digested by 
Scott on Trusts /Third Fdition 19% 7) Par. 462.2 page 34]: 
"n ‘Gare... casc8,...,in which a constructive trust is 
огей against a defendant, althonih the loss to the plaintiff is 
less than the gain to the defendant or, indeed, where there is no loss 
to the plaintiff. Thus if the defendant has made a profit throuph the 
violation of a duty to the plaintiff to whom he is in a fiduc lary relation, 
he can be ^^mpelled to surrender the profit to the plaintiff, So also where 
the defendant wrongfully uses the property of the plaintiff in making a 
> 


"NP DN 
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profit, he can be compelled to surrender the profit. The defendant 
will not be permitted to retain the profit in such cases even Мом 
there has been no loss to the plaintiff, the defendant should not be 
permitted to enrich himself by retaining the profit 
be compelled to surrender it to the plaintiff, 


of enforcing a constructive trust i 


‚бапа will therefore 


In these Cases the effect 


; nob merely lo pul th аке: in 


Btatu quo. n 


(emphasis supplied) 


The aforedescribed proposed amendment of the complaint docs not prejudice 


the defendant who has not filed any answer as yet. In any event, 


y justice will be 


promoted by the requested amendment in that a number of matters negating 


res judicata and supporting the merits of the complaint are thereby raised, 


(B) For Summary Judgment. 


In support of summary judgment for plaintiff, 1 respectfully refer to my 
three affirmation. filed in opposition to defendant's prior motion to dismiss 
the complaint on the ground of res judicata fapainst which motion plaintiff 
cross-moved for summary judgment upon the theory that defendant's said 

i 
motion маг for summary judgment), and also to the foregoing part (A) of my 
present affidavit. 
I respectfully pray for permission still to serve a 
mem -andum of jaw and statement under Local Rule 9 (и) on or before 


April 27, 1976, i.e. at least ten days prior to the return date herein, The 


immediate service of the notice of motion and the within moving affidavit is 
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necessary because a rescheduling motion i 


i duc in the Court of Appeals 


for the pending appeals from the judgment and post- judgment orders in 


the action 69 Сіу, 1939, То explain th« proce dural ЙТ Куз ола | an eneh 


copy of the papers supporting the said rescheduling motion. 


Wernes Gallesk 


б е м | 


Sworn to before me this 20th day 


of April 1976, 


ت 


“BOPHIE ECKHARDT 
Notary Puttic, State of New York 
No. 41-6143710 
Quelll'ed In Queens County 
or “Inert a0 107 £ 


«omms! ' 


How 
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PROPOSED AMENDED COMPLAINT 


UNTTEDSPIATES DISTRESS COUR 
SOUTIIERN DISTRICT € NEW YORK 1 
Kuri ЛИМ ЕЮ ЕН 


Plaintiff, 


anst- 
PROPOSED AMENDED COMP LAJ 
LOUIS 11, WALL, Jr., as Executor of - i 76 Civ. 499 


the Estate of HELEN B. DWYER, 


Defendant. 


Plaintiff, by his attorney WERNER GALLESKI, for his complaint 
against the above named defendant, respectfully alleges upon information and belief 
except as to matter sel forth in paragrapas 13), 28) and 30) which are alleged 


upon knowledge. 


For a First Cause of Action (Federal Question Action): 

1) ‘This action arises under Federal Common Law upon which the Alien Enemy 
Act of 1793 (50 USCA Sec. 21) and the Trading with the Enemy Act of 1917 (50 USCA 
App. Sec. D, have been built. It is predicated upon wrong-doing on the part of 

HET HOD. ОМУТ and the defendant, respectively, in that Dwyer has retained 

^ the defendant still retains, certain property (originally owned by plaintiff) 
beyond to. time when the conscience of equity called for the turn-over cf such 
property to t c plaintiff, and when the Federal Common Law, hostile to a windfall 


in favor of persons other than cither the US Government or the original enemy owne) 


called for such turn-over, 
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Remedial relief is sought by means of an impression of a constructive trust 


upon property held by the defendant, 
2) In or about 1928 plaintiff, a German national, reccived from the US Govern- 
B 
ment a partial return of property which had been vested as enemy property in 
World War I. 
3) In or about 1928 plaintiff issued a power of attorney whercunder LC 215 H. 3 
HALL Sr., attorney at law at the City of New York, was empowered to act as 
plaintiff's attorney-in-fact in regard to securities and casi leposited with New 
York Trust Company. ; 
4) From then on Hall Sr. advised plaintiff in regard to the property, which \ 
| LI 
| i 
| remained invested in the United States. 
T 
5) Under the legal stewardship of Hall Sr, , part of the said property was, in or 
about 1935, invested in a corpcratior. organized by Hall S7. for that purpose, with 
its stock and clainis for repayment of cash advances nomin:lly held by 
JENNY BOCHMANN, now deceasee. who was plaintiff's sister-in-law and resided 


in Switzerland, 


6) In or about 1937, Hall Sv. advised plaintiff that, for the purpose of protecting 
hiin from the consequences of his violation of German foreign excsinge control 


and related laws, he should transfer the said stock and cash claims to a US доде" 


to be *ppointed by Pall Sr., with the purvise that Hall S: woul be able to ast ru 


in that ty n Lion only if there were о S$trinvs attache 30 that the tr infer 

‘as absolute, irrevocable and without i nposition of any obligat upon the ee 
Plaintiff ac pted that advice and Hall Sr, selected as lonce THELEN B, DWY R, 
who then was and had since about 1929 been his personal secretary 

7) On or about March 15, 1931 and pursuant to Пай Sr, 's advice, plaintiff 


transferred the said stock and claims to Dwyer, 


B) Plaintiff had never met Dwyer nor did he know of he: prior to the 


arrangement of the gift to her. 


9) Plaintiff had unlimited confidence in the competence and integrity of 


і 


Hall Sr. Ie believed it to be in his best interest to follow Hall Sr.'s advice. 


10) laintiff considered it as axiomatic that Dwyer (whatever her absolute 


rights, the irrevocability of the gift, and her freedom from any obligation would 


legally amount to, and however strongly and effectively he would be deprived 


of any type of legal or moral right in respect of the gift property) could not in 


good conscience hold on to his life savings after the emergency had passed, 


lı) Plaintiff had an indefinite number of recourses 3 ternative to the making 


of the pift. Except for his political loath ane dissust, he was free to settle with 
| 1 , 


(1 Nazis, Or he could have looked for a number of available types of 
! 


anonymous investments abroad, 


12) Defendant is Hall Sr's son. About 1934 he became associated with Па) Sr'g 
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a senior partner thereof, iK n rticipated in the legal 
I | | i 


work for plaintiff or his nomine: Bochmann from about 1235 


3) As to the 1938 pift transac tion and the matters of l pality and morality 


as well as the windfall aspect thi re involved, defendant testified upon an 
| ' | 


examination before trial in the Matter of the Probate of the Will of Helen B. Dwyer 


New York County Surrogate's Court, File No. 4663/1970 Examination of 


Louis Н, Hall Jr. on Dei ember 7, 1970, pp. 79-82, as follows: 


á 
Q Were you aware of the reason or reasons for the transfer 
from Jennie Bochman to Mi 5. Dwyer? 
A No. As I understand it, it was a pift from Jennie Bochman 
to Helen Dwyer. 
Q Were there any document; Riven, or any litters making a Statement 
to that? 
A There must have been, 
Q Do you know or don't you? 
A I don't know. I cannot recall if there were any documents, but 
I think that there must have been. J was not in on the discussion of all of thi: 
I was mercly told that the transfer had been made, and to Ло the necessary 
to cffectuate the corporation, get the shares issued and so On. 
Q Where did Jennie Bochman reside? 
A She was in Europe, Switzer) ind, and she is dead. 
Q Do you know whether Mrs. Dwyer had ever known Mrs. Bochiman? 
A She did not know her, 
"E AE 
eo vd j 


O Did you learn of the reason for the vift by Mrs Vochin 
to Mre D yer « f t! ( cet 
A^ 1 learned of it later. f didn't at the tina vas not in € 
the operation when the pift was miada L learned of at later, 
Q When did you learn of it 


MR. OWEN: Are you referring to the 


MR, DUFFY: As best as he can recall. 


A This was about 33 vears ato. | 


Q lam asking for your lx recollection, 


A Well, that's difficult. It was probably shortly after thc transfer 


was made because I don't recall whether I was told at the time of the 


transf.r. ] was told to arrange for it, but now, ] don't know. 


Q What was thc reason that you were viven for the transfer? 
A That it was a gift to her, that the person who was giving it 
had asked whether she could put her funds over here, she hoped that 


would be able to have the funds held for her in her aceount and 
returned to her, апа my father advised Mr. Graupner that there was 
absolutely no way that that could be done legally, and ue also told 
Mr. Graupner, | was told, that the only thing that the person sould 


do would be to make an outripht pift of it with no strinus абас hed, 


and with no understanding, legally, morally, or otherwise, and 


the suggestion was that the person had to fulfull his legal res ponsi- 


bility, or would be in danver of imprisonmant or worse, 


Q Did you arrange for this transfcr, or was it your father? 
A That would be my father. 
Q So that the transfer of these shares, and the underlying assets 


were then carried out with the intention of being a sift, is that right? 


A That's my understanding, 


Q Do you recall being told how Mrs, Dwyer was selected to be 
the recipient? 


A Yes. | don't know if I can remember exactly what 
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it was, but basically the instructions came back from Mr. Graupne: 
that Mrs. Bochman definitely wanted to dispose of this property 
completely and had no one herself to nanu ind wanted Nba . Graupn 


or my father, or someone to find à rei iprent, 


The question in their minds wa Ilere is a windfall for someone, 
My father didn't want any part of it obviously being connected as 


an attorney in the matter, Mr. Graupner didn't want any part 


of it. 

Q He didn't? 

A No, he was a friend and client of my father's, 

Q Yes, 

A They wznted to give it to a complete stranger, A complete 


stranger could have been the person, provided that the stranger 
would accept it, and they thought of a deserving person whe 
deserved the wiocdfall, and luckily, or unluckily Mrs, Dwyer 
was clected as such a person and she accepted only on this 


condition on their advice, 
Q On the advice that it was a complete pift? 


A As a complete gilt, because otherwise it would have been 
illegal, and immoral to receive it and hold it with any obligation 


whatsoever to return it. 


14) During World War N the gift property in Dwys r's hands was blocked under 


> 


the freezing regulations and later on vested under the Trading with the Enemy Act 


s property controlled by the plaintiff. 


as 


15) Dwyer brought an action for return of the vested property to her on the ground 


ic > re ‘diate rior to vesting, She 
that she was the sole beneficial owner the reof immediately pric 


` * US Gover : and recei ved certain 
entered upon à settlement out of court with the US Government an 


cash and stock certificates, 


os 
' 
=> 
' 
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16) Plaintiff was a member of the oatahlhelm a conservative par imilitary 
, 
ni t n uppe t of i lemo Lis \ | lerly p! ( 1 у “| 111 t 
a ou 1 imat ly be vermanc t \ eral onstitutiona! ! rehy 
17) In or about 1934 the Stahlhelm was forcibly incorporated into the Storm 
Troopers, thc forcmost non-clite paramilitary organization in Nazi Germany. 
18) Drcading the thought of having to wear a brown shirt, plaintiff applied 


for and received his discharge from the nazified Stahihelm and adhered to a proup 


of former Stahlhelm members who cithei had been dispelled from the Stahlhelm 


by reason of their religion, race or politic al creed or left by their own volition 


like plaintiff, 


19) By reason of the known feature of plaintiff's open and generally observab! 
resistance to the Nazi regime he sustained substantial disci mination, restriction 


and damage in regard to his property and liberty, 


20) During World War 1] plaintiff was in contact with, and visited the apartment 


of Theodor Ducsterberg, who was the projected Minister of War under the would-be 


Prime Minister Gocrdeler whose revolutionar y тр to overthrow the Nazi 
Government failed in July 1944, Prior to nmazification Duesterbery had been the 
L 


Second Leader of the Sahlhelbm, He was o pulled because he had one ras ially 


Jewish prandmother, 


> 1 { 1 
| essation of hostilit’cs in 1945, the undererou.d mino? ily sector 
г: " { | 
| of ‘ t v! h plaintifí b« опе, was reorpanized as a post -wii 
| Stahl] thi lied Military Government 
| 
22) After World War 11 until 1952 plaintiff was persecuted and variously 
impri: ed in the moviet-Occupiced-Zone for his anti ommunist activities in 
the Sovict-( cupice -Zone in Germany. 
3) HALL SR died in 1949. Dwyer thercafter continued as personal 
secretary for defendant until 1953, 
2.4) Plaintiff endeavored but was unable to find Dwyer until 1967, 
25) Dwyer died in May 1970, The «lefendant was in or about 1972 appointed 


final executor of her estate, upon setticment of a zrobate contest (objections 


having been based upon undue influence) with statutory disti ibutees, providing 


for substantial payments to such distributees., Principal beneficiaries under 
Dwyer's will are the defendant and his two sisters, 
26) From shortly subsequent to the 1938 gift Dwyer, under the influenci 


of Wall 5r. and the defendant, made testamentary dispositions and inter vivos 


dispositions predicated upon her death prinicipally and basically gor the benefit 


) of the defendant and his sisters, The domination of Dwyer by Hall Sr, and the 
4 | 
Б defendant forced her to resist plaioatiff'ii demands con cerniny the pif property 


' 
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in 19657 cl the enfte 
ad Ihe retent f the pift property olati 

{ the с( { « \ ly i r WE inte AA 
| ۱ ty n distra a \ i ib «| Т i | | ТИ Гл! 
Yu ‘ I3 ‹ ' 
i у 

(b) "th ound p! iple of ommon low te \ | mint t | 
where '".,,.,the public welfare do ni that tl alien shall not re ( 
paym nt.....the government can make the decisio: without all a windfall 
(Ex Parte Kumazo Kawato, 1942, 317 US 69 74,75) 

Гог а S а Car ( 1 Action | Ты, t Action) 

28) Plaintiff i C.lizen and resident of the ederal Republic of G many 
29) Defendant is a citizen and resident of the State of Connecticut Dwyer, 
his decedent, was at the time of her death a cit | and resident of the Stat 
of New Yo 
30) The matter in Controvel y 4 ceed „ exclu: e of inte re Land costs, the 
sun of ten thousand dollars. 
11) "ES d allewations unden р! oJ I ТЩ 2) Bn uh S41 lier th dO VA referred Lo 


with the same force and effect as if the y were set forth herein at de neth, 


| 
| 
| 
| 
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32) Under both or either of the foregoing causes of action, plaintiff claims 
monetary damages and unjust enrichment amounting to the value (in excess of 

$7 , 00) of the gift property at the time as of which the Court shall find 

that the retention of the gift property by Dwyer and the defendant, respectively, 
must in equity be treated as unfair, unconscionable, and unjust, . nd in the 
alternative and to the extent that the Court shall find that such monetary damages 
and other compensatory payment shall not constitute an adequate remedy, for 


impression of a constructive trust upon the assets held by the defendant. 


33) Both causes of action for damages arose іл 19:8 upon the transfer of 
the gift operty from plaintiff to Dwyer, 
34) Neither cause of action constitutes an interest in any property. Each 


cause rather is a general claim for damages unrelated to any interest in specific 


property. 


3^) Neither cause of action was purported to have been, nor was it, vested 


as cnemy property 


36) The claim for remedial relief by way of impression of a constructive 
trust on the ground of windfall and unjust enrichi. ent arose after 1967 when plaintiff 
elected to assert his claim and the retention of the gift property by Dwyer became 


unconscionable, 


. }0 - 
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$7) Defendant's unjust enrichment is to be measured on the basis of the 


value of Dwyer's and his wrongful retention of the property, regardless of any 


"^onsonant loss on the part of the plaintiff, 


WHEREFORE, plaintiff prays for judgment against the defendant 


as follows: 


l. For $700,000 to redress the wrong of retention of the gift 
property with jnterest from the date from which the retentinn shall 


be adjudicated to have been in violation of the conscience of equity. 


H. In the alternative (if the Court shall find the remedy under 1 


to be inadequate): 


(a) "hat à trust be impressed upon the assets hcld 


by the defendant; 


(b) "hat the defendant be enjoined and utayed from 
disposinp of any part of said trust property until 
such time as a determination is had of plaintiff's 
rights and the amounts of plaintiff's interests 


are established, adjudged and paid; 


heis tl eal — —_—_ — 
^-————————V o" 
— — 
— o’ 
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(е) "That defendant b directed and « ompcelled to account to the 


plaintiff so ав to 


(accountinpwise) identify the pitt property as 


I the tin when its retention became Wrongful, as well as for 
ab aneenie and profits thereafter accrued thereon, 
4 (d) Гал the defendant be decreed, adjudged and directed to pay 


and deliver over to the plaintiff the said property and all profits 


and proceeds direc Пу or indirectly derived therefrom which may 


be found to be due to the plaintifi: 


Verner Galleski 

Attorney for Plaintiff 

450 Park Avenuc 

New York, New York, 10022 
Phone: 371 9040 


HI. ‘That the plaintiff has the foregoing and such other, further and 
different relief ss to this Court May seem just and proper in the premiscs, 
омет wath the cost: and disbursements of this action, 

| 
| 
| 


MOTION FOR EXTENTION OF TIME TO FILE RECORD e 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


KURT SCHMIEDER, 


Appellant, 
VS. 


LOUIS H. HALL, Jr., as Preliminary 
Executor of the Estate of HELEN B. 
DWYER, 


Appellee. TWO APPEALS 


Docket No. 15-10% 7696 


Docket No. No. 716-7 7038. 


MOTION TO EXTEND APPELLANT'S TIME 


TO FILE REC ORD AND APPEL] ANT'S BRIEF WITH JOINT 


A4PPENDIX ON BOTH APPEALS. 


Appellant, KURT SCHMIEDER, moves the Court pursuant to the 
Federal Rules of Appellate Procedure, Rules 26 (b) and 27 (b) and pursuant 
to Rule 27 (c) of the Rules of this Court to extend on both appeals until 
May 26, 1976 the time within which appellant must file the record on appeal 
(under scheduling orders due by April 26, 1976,) and until June 5, 1976, the 
time to file appellant's bricf and the joint appendix (presently due by May 5, 


S. 


1976), and as grounds therefor r^spectfully shows: 
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(1) The direct subject-matter of the within Appeal No. 75-7696 is the 

judgment of the court below (Southern District, 69 Civ.1 39). The within 
Appeal No. 76-7038 has been taken from post-judgment orders denying relicf 

under FRCP 60 (b), which relief was paramountly sought on the basis of am- 
biguities and resulting nullity of the judgment. 

(2) In the two appellate proceedings herein, piaintiff app2llant moved 

in this Court to vacate the judgment below on the basis oi the four corners 

of the documents connected therewith. Defendant-appellee's opposition leaned 

upon the record as a whole. By two Orders dated March 16, 1976, this Court 

denied the motic.. to vacate the judgment "without prejudice to renewal 


before panel to hear appeal". 


(3) In the course of the proceedings below pursuant to FRCP 60 (b), 
plaintiff-appellant suggested a new complaint(setting forth a claim for 
windfall and unjust enrichment ) and prayed for clarification as to whether the 
claim sct forth therein was covered by the judgment (which dealt with fraud 
and conspiracy only). The court below decided. by Memorandum and Crder 
entered December 11, 1975, (attached hereto as Exhibit "A''): 

"that the original Opinion answers the question presented 

by the second motion for relief from judyment, and that 


any attempt to clarify would be futile. However, | shall state 
that it is my belief that res adjudicata would bar the new action;"' 
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and by Memorandum and Order entered December 22 1976, (attached 


` 


hereto as Exhibit "B" ); 


"If plaintiff is in doubt as to this, I suggest that he file 
his proposed new complaint ах. ask that .c be referred 

to me as a related casc, I shall then enter an order dis- 
missing it, on ground of res judicata, and plaintiff can 
immediately appeal from that order and request the Court 
of Appeals to consolidate both appeals." 


(4) On Januar 30, 1976, plaintiff -appellant filed his new complaint 
substantially in conformity with the complaint suggested before (Southern 
District, 76 Civ.499). Df... ant-appellee thereupon moved 


"for the following relicf on the ground of res judicata based 
upon this Court's judgment dismissing the prior identical 
complaint after trial: 


(1) judgment dismissing this complaint pursuant to 
Federal Rules of Civil Procedure, Rule 12 (5)(6) or, 
in the alternative 


(2) summary judgment dismissing this complaint 
pursuant to Rule 56 of the Federal Rules of Civil 
Procedure, '' 


Plaintiff-appellant filed papers in opposition and cross-moved for summary 
judgment. In his Memorandvm and Order entered March 15, 1976, (attached 


hereto as Exhibit "C") the court below decided as follows: 


"Defendant moves to dismiss the complaint on grounds of 

res judicata, claiming that all issues tendered by the instant 
complaint have been decided adversely to plaintiff in a prev: ^us 
action between the same parties having the same caption and 
bearing Index No. 69 Civ. 1939. 
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" The complaint in the 1969 action was dismissed after 
a bench trial. After plaintiff had appealed to the Court 
of Appeals, he made a motion for reargument before me. 


In denying that motion, I observed: 
(quotation omitted) 

"The suggestions contained in the above question (shou! 
probably read: 'quotation' ) were follewed by all concerned. 
Plaintiff filed his new complaint, the Clerk of the Court 
referred it to me as related to the previous action, and 
defendant inoved to dismiss on ground of rec judicata. 

I follow my predicted course of action, and grant dcícndant's 
motion. '' 

(discussion of autborities aitted) 
"Plaintiff having failed to per» :ade me that rr y or ginal 
views were erroneous, I gran defendant's motion to dismiss 


the complaint on ground of res judi cata. 
SO ORDERED," 


(5) Together with the present motion for extension of time for extension of 
time, plaintiff-appellant is serving papers in support of his motion in the action 
76 Civ. 499 below for leave to file an amended complaint, fur summary judgment 
and in the alternative for entry of judgment for defendant оп the basis of tue 
Orcer entered March 15, 1976. Copics of the respective notice of motion, the 
proposed iinended complaint and the moving affidavit are attached hercto 


as Exhibits DI, D.1] and D Ill. 
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(6) Upon the oral argument on March 16, 1976, of plaintiff appellant 's 
niotion to vacate the judgment below in the action 69 Civ. 1939, Circuit Judge 
Mulligan, as Presiding Judge, seemed to express approval of Judge Knapp': 
technique of protecting due process through consolidation of all appellate review. 
Defendanut-appellee can hardly object thereto because in his view the complaints 
in the two actions are 'identical" (so his notice of motion to dismiss the 


complaint, dated February 17, 1976). 


(7) The apparent delay of a fina: decision or of the entry of judgment 

in the new ас. оп 76 Civ. 499 is in no way caused by plaintiff-appellant. Prior 
to entry thereof, the judgment can however not be appealed from, and plaintiff- 
appellant is prevented from applying for consolidation of all appeals herein, 
ind uding the appeal to be taken from the aforementioned judgment still to be 


entcred. 


(8) Plaintiff -appellant estimates that the minimum delay herein amounts 


to one month from the presently scheduled timetable. 


(9) An attempt to stipulate with opposing counsel as to extension of fime 


wee Without success. 


; im 
; DURUN IA f ll. | 
LINUX SAUCE UU 
Dated, April 20, 1976 ENS pis. { x 
Werner Galleski 
Attorney for Appellant 
P.O. Address: 
450 Park Avenuc 
TO: New York, N.Y. 10022 
Phone: 371 9040 


(вес next pate) - Ж = 
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TO: 


Iurchin & Toy 
60 East 42 Street 
New York, New York, 10017 


Attorneys for Appellee 


)por 


Martin, Obermayer & Morvillo 
1290 Avenue of the Americas 
New York, New York, 10019 
Attorncys for Appellec 


Berg & Duff; 

3000 Marcus Avenue 

Lake Success, New York, 11040 
Counsel to Appellant 


PLAINTIFF'S STATEMENT UNDER RULE 9(g) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, 


Plaintiff, 


-.igainst- 


LOUIS H. HALL, Jr., as Executor of 76 Civ. ')9 
the Estate of HELEN В. DWYER, 
r laintiff's Staternent under Rule 9 (g) 


Defendant. : of f the G Gene ral | Rule s of this С zourt, 


in ‹ 1 Supp apport © of Plaintiff" s Motion for 


„пе controlling matters as to which no genvine issues of fact exist 


are these: 


(1) Plaintiff was the beneficial owner of the gift property 


immediately prior to the gift. 


(2) Plaintiff was exposed to criminal prosecution by the Nazis. 


(3) He transferred absolute title upon Dwyer. 

(4) Plaintiff made the gift pursuant to advice of his 
attorney, Harr. Sr. 

(5) Dwyer then was the personal secretary of Hall Sr. 

(6) The property held by Dwyer was vested. 


(7) Under a settlement with the Attorney General Dwyer received 


a partial return of the vested property. 


| 


. ^ t 
s » 
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(8) Hall Jr. refused assistance to plaintiff and refsrred 
him to the absolute character of the gift. 
(9) In 1967 plaintiff located Dwyer. 
(10) Shortiy thereafter Dwyer repudiated any duty toward 
plaintiff. 
(11) Plaintiff's primary claim for damages is not an 
adequate remedy. 
(12) On that basis and for the purposes of the p; esent 


motion, plaintiff elects remedial impression of a con- 


structive trust upon the property held by the defendant. 


Dated: New York, N w York, April 27, I. — m3 
Werner Galleski 
Attorney for Plaintiff 


PLAINTIFF'S MEMORANDUM OF LAW IN SUPPORT OF MOTION FOR 
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SUMMARY JUDGMENT 
UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


KURT SCHMIEDER, | 
; 76 Civ. 499 | 
Plaintif! | 


- against - 


LOUIS H. HALL, JR., as Executor of the 
Estate of HELEN B. DWYER, 


Defendant. 


MEMORANDUM OF LAW IN SUPPORT OF 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


The within action sounds in constructive or equitable fraud, based 
upon the wrongs of unlawful windfall under federal common law (federal 
question action) and unjust enrichment (diversity action). Plaintiff pleads 
no actual fraud and no deception deliberately practiced upon him by the 
defendant. He pleads acts which operated as a fraud in law, even if 
defendant and his decedent did not intend them to be such. At law plaintiff 
prayt for damages. In case of adequate exigency under equitable principles, 
he, by way of equitable remedial relief, seeks impression of a constructive 
trust upon assets held by the defendant, 

Defendant filed no answer. He moved to dismiss the complaint on 


grounds of res judicata and го the Court did. 


Plaintiff now moves (a) for leave to file an amended complaint, 


— — — - ~~ 
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(b) for summary judgment impressing a constructive trust upon the 
assets held by the defendant, damages in plaintiff's submission not being 
adequate at law, and (c) in the event of denial of (a) and (b) for treatment 
of the Memorandum and Order entered March 15, 1976, dismissing the 
original complaint, as a final decision of summary judgment for defendant, 
incidentally denying plaintiff's eanlier cross+motion for summary judgment. 

Salient poin.e relating to Branch (b) of said motion, viz., for 
summary judgment are submitted below. Apart therefrom, all arguments 
advanced by plaintiff hereinbefore айа in Action No. 1 are respectfully 
preserved, 

Plaintiff -Appellant moved in the Court of Appeals to vacate the 
judgment in Action No. 1 as null and void or to dismiss his appeal on the 
ground of non-finality of the judgment. The motion was denied on March 16, 
1976, "without prejudice to renew before panel to hear appeal". Plaintiff 
summarily begs to reserve his (previously submitted) defenses to res 
judicata under the aspects of nullity and non-finality of the judgment in 


Action No. l. 


POINT I. No type of yes judicata is applicable. 


(a) There is no claim preclusion / res judicata. 


The Opinion in Action No. 1, dated September 25, 1975, by its 


second sentence, describes the remedial relief (constructive trust) 


sought by plaintiff. On the substant i: 

on page 1, line 11, that plaintiff alleges j ee defrauded". Th. 

last and conclusory page of the ( ulminates i he decision that 
jaintiff has failed to satisfy his burden of proof", which burden 


juired him to prove "that Mrs. Dwyer aud Hall Sr, had in 193% 


embarked upon and consummated a conspiracy to defraud 


constructive or equitable fraud would not have involved such 


burden. It "does not necessarily involve any evil or corrupt intention 


or imply that the transaction was conceived in iniquity" (so 24 NY 


Jurisprudence, Fraud and Deceit, бес, 137, p. 192 at footnote 9, citing 


Shientag, J , Specia’ Term New York County, 193: |i Jothann 


Irving Trust Co., 151 M 10, 270 NY! aff. 243 AD 691, 277 NYS 


795, and Edgecomb, J., Equity Term, Lewis County, 1923, in Seymour 
l ) ) aa LUG 


v. Seymour , 120 M 525, 199 NYS 2°, Shientag, J., supra , succinctly 


defines the equitable imperative which the law imposes upon parties not 


dealing at arms' length: 


It is true that you have had no evil intention to do a wrongful 
act, but the consequences of your conduct would be so 
unfair, so unconscionable, that we will not permit you to 
take advantage of the dependence, the weakness of the one 
who relied on you and who trusted you to protect and 


safeguard (his) interests, 
Still, the Cpinion nowhere went into a discussion of operative acts 
which constitute constructive fraud and are deemed fraudulent in law 


without showing actual fraud Plaintiff suggests that such clear concentration 
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upon a claim of fraud and deceit amounts to a non-adjudication of the claim 
for constructive fraud. Clarification of this aspect was pursued by plaintiff's 
motion under FRCP 60 (b) in Action No. 1 to protect due process and promote 


an unambiguous judgment, 


Apparently appreciating the claim of equitable fraud not primarily 


and substantively as one for damages but as a "claim in the fund '' Court 


No. | decided by Order entered December 11, 1975: 


‚апу attempt to clarify would be futile. However, I would 
state that it is my belief that res judicata would bar the new 
action which - as I gather - plaintiff proposes to commence, 
Ihe original holding was to the effect that the vesting order 
had cut off all rights of every description which plaintiff 
had or could claim in the fund. Thereafter, since plaintiff 
had no claims of any kind against the fund, there was nothing 
of which any fraud by defendant could have deprived him, "' 


The express non-< larification whether the judgment encompassed an 


adjudication of the claim for constructive fraud makes it impossible to find an 


ident yetween the claim adjudicated and the claim now pending. 


An incidence of claim preclusion/res judicata 18 additionally excluded 


by the subsequent Order entered December 22, 1975, whose invocation of 
the doctrine of res judicata can only point to issue preclusion / res judicata 


(sometimes called collaterai cstoppel): 


...for two reasons: (a) the first part of my opinion was that 
plaintiff had no standing in law or equity or otherwise to 
challenge defendant's possession of the property received by 
Mrs. Dwyer as a result of the settlement of her suit against 
the government; and (b) the second part held that, assuming 
such standing, plaintiff had not established entitlement to 
the monies in question on the ground of fraud (equitable or 


other), unjust «richment or otherwise, if the Court of 


—— — ——— — 
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Appeals upholds either such holding, the plaintiff is, in my 
view, forever foreclosed. 


Part (ә) of the foregoing decision deals with the issue of whether 
plaintiff has "standing" to challenge defendant's possession of certain 
property, Part (b) of the said decision concerns the issue of whether 
plaintiff has established entitlement to the monies in question. Both issues 

are distinct from any adjudication of plaintiff's constructive fraud claim 

as a whole, as prosecuted in Action No. 2 primarily and substantively for 
damages without any challenge to possession of, or entitlement to, any 

property or monies in question. Plaintiff substant- ely claims to be a 


general creditor of the defendant. 


Accordingly, the claims adjudicated in A« tion No. 1 and prosecuted 


in Action No. 2 are not identical. 


(b) There is no issue | pre lusion / res judicata (Collateral 


Estoppel). 


Defendant's exposition of his res judicata defense (Memorandum 
in support of his prior motion to dismiss the complaint) claims inconsis: - 


ently - 


or its pave 2 that the post -judgment Orders ander FRCP 60 (b) 


amended the adjudication to the effect that "the Court heid. RARE 


plaintiff had not shown he was entitled to the property шет. in law 
or equity, under a ther гу of fraud, unjust enri« htment, or under 
any other theory", 

and on its page that the judgment in Action No.1 has not been 
modified, 


& 
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In this respect it is plaintiff's submission that the views stated in 


the said Orders were dicta only. The Court expounded thata clarification 
as to what was adjudicated, as requested by plaintiff, "would be futile". 
This is either a denial of the moticn or a non-adjudicatior. either event, 


it cannot trigger any preclusion. 


As regards the Opinion dated Scptember 25, 1975, it is plaintiff's 
position that many findings therein do exercise an issue preclusion / res 
judicata effect between the parties on the ground that certain issues were 
actually and fairly litigated as well as necessarily determined in Action 
No. | regardless of the nullity and non-finality of the judgment, all in 
compliance with the classical requirements under C remwell v. County 
of Sac, 1876, 94 US 351. 

Even assuming the said dicta in the two post-judgment Orders 
under FRCP 60 (b) to be adjudications, they cannot work any issue preclusion 
against Action No. 2 because Action No. 2 is not predicated upon any challenge 
of any possession of property or upon an entitlement of plaintiff to any monies 
(as disting’ shed from a general claim for money). A specific in rem. 
aspect is , by way of remedial relief, carried into Action No, 2 ona 
post-vesting basis only, as of 1967 or later, Convrary thereto, the said 
Cicta presuppose that plaintiff's claim had that in rem character prior 
to the vesting and was consequently wiped out by the vesting order. The 
legal nature of plaintiff's right to elect a constructive trust, and its immunity 


ib s 
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from vesting,is discussed in the following point. 


POINT II: The still unexercised right to elect a constructive 


trust is not subject to vesting. 


It is settled law that the optional procedural right to elect the impression 
of a constructive trust on the ground that the remedy for damages at law would 
not offer adequate redress from 2 wrong cannot be confiscated as long as the 
option has not been exercised. The right to exercise such op tion is a personal 
right which "cannot be forced upon a cestui que trust against his will" (Stoehr v. 
Miller, 296 F 414, 425, 426 (CCA 2d, 1923). "Whether a renunciation of the German 
cestuis que trustent had been made in order to defeat the seizure which the 
Alien Property Custodian had made..... would be quite immaterial. They owed no 
duty to the United States, and the seizure of the property by the Alien Property 
Custodian did not deprive them of their right to renounce. We fail to see how 
their renunciation defeated any lawful purposes of the Trading with the Enemy Act. 
If the consequence of the renunciation is to revest the property in the hands of 
an American citizen no wrong to the United States is done. " Thereupon the 
Court of Appeals dealt with the government's argument that the renounciation 
of their beneficiary status under certain arrangements did not affect their right 
to elect a constructive trust and that under such viewpoint the seizure should be 


sustained. Not so the Court: "Constructive trusts are those which arise purely by 


construction of equity, and wholly independent of any actual or presumed 
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intention:of the parties..... The right of the (German parties) was a right of 

election to proceed in personam for damages or in rem against (the property). 

The constructive trust never can e into existence because if the right to elect 

to assert it existed it was never exercised and the right to assert it came to an 

end when (the German parties) accepted the German properties which (the American 
rties) transferred to them. So that a constructive trust at no time existed 

for it could not arise until the cestuis que trustent elected to assert it - and 

this they never did" The German parties never were "the equitable owners 

of (the property) under any theory of a constructive trust, for they TM elected 


to assert any rights under a constructive trusteeship which rights were personal 
2169176 ———————E-ucuve trusteeshi porsona: 


to them under the doctrine Of Sléctiony а.и 
(emphasis supplied) 


An other notable case upholding the immunity of personal rights of election 
from vesting under the Trading with the Enemy Act is Re Herter's Fetate | 
(Surrogate Delehanty, N. Y. Co., 1948) 193 M 602, 83 NYS 2d 36, aff'd 274 
AD 979, 84 NYS 2913, and 300 NY 532. The United States participated through 
US Attorney Mc Gohey and Assistant Attorney General Bazelon. No record 

of an attempt at certiorari has been traced, Surrogate Delehanty held that 

a German widow's right of election against the will of her American husband 
was "no property right in esse but only a property right in posse which springs 


into existence only..... as of the time of the exercise of the election. " 


1119a 


The Court's decision, dismissing the complaint in Action No. 2 


pages 3 and 4, holds that Stoehr and Herter do nöt support plaintiff's position 


because in Stoehr "the alien property custodian acquired no title to an 
alien's alleged interest in a trust said to have been declared by an American 
citizen where,as the Court found, the declaration of trust had never become 
the non-exercise of 
effective" and because in both caseBy(he personal right to elect accrued to the 
benefit of American citizens, which particularity conflicts with the concept of 
prejudice to the national interest of the United States. Thereagainst 
plaintiff respectfully urges (a) that it is a typical outgrow of the non-exercise 
of the option that Americans are benefitted thereby and (b) that in the case at 
bar Dwyer, a US citizen,was pro tempore so benefitted until circumstances 
developed which entitled and prompted plaintiff to assert his option rather than 
to prosecute his remedy for damages, and (c) that the American parties 


in Stoehr were not peremptorily benefitted either inasmuch as they gave 


up German property in exchange after the vesting. 


The overriding aspect under the law of property must in plaintiff's 
suggestion, be the determinability as of the time of vesting whether a certain 
asset has or has not been effective v pas. sd to the Custodian. It would 
create an unbearab!e uncertainty if the effect of the vesting remains in 


suspense for an indefinite time until it is known whether the mere omission 


to exercise the right of election will ripen into a renunciation and, if so, whether 
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it will benefit an American citizen. The ownership of property denotes rights 
against all the world and must be based on discernible criteria. These are 
firmly circumscribed by Justice Cardozo in full congruity with the rules 
established by Stoehr and Herter, in a generally controlling manner and 
without reference to the Trading with the Enemy Act. See Melenky v. Malen 
1922, 233 NY 19,22, 23: "Until the entry of a decree,the defrauded grantor 
is not the owner of an estate. He is the owner of an obligation, a chose in action. ..... 
it is still' a remedial expedient' (Pound....)". "This grantor.....has not 
asked a court of equity to undo the conveyance and to re-establish the divested 
title. He is willing to let the transaction stand, or unwilling, at all events, to 
take active measures. '' Justice Cardozo rejected the claim that the defrauded 
grantor's wife could claim dower in the property which the grantor had lost 
through undue influence: "'...... jurisdiction would be exerted to undo rather 
than to enforce, or to enforce only as a substitute for undoing, since justice 
might fail if remedies were rigid.......The law will not create the estate in 
order to subject ii to the incident", there of dower, presently of vesting. 


Plaintiff's chose in action was not vested. 


PO iNT III: Dwyer, like her employer Hall Sr., was 


equitably disabled from receiving plaintiff's gift. 


The landmark case dealing with the fiduciary responsibility of an employee 


of the primary fiduciary is Ogden v. Gardner, 1860, 22 NY 327. 
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The basic proposition for disqualification from taking the gift, is there (p. 343) 


following quotations from Sugden on Vend. and Pur. , 13th ed. . 566, defined to the 
effect that "trustees, .....agents,....... counsel, or any persons who, being 
employed or concerned in the affairs of another, have acquired knowledge of 

his property, are incapable of purchasing such property themselves, except 

under the restrictions which will subsequently be mentioned. For, if persons 
having a confidential character were permitted to avail themselves of any knowledge 
acquired in that capacity, they might be inducedto conceal their information, and 
not to exercise it for the benefit of the persons relying on their integrity. 


The characters are incongistent', The culmination of that principle, uniform with 


its line of decision,is found by the highest court of the State of New York in the 


Co. v. Blaixee Brothers (1 Macq. 46!), pursuant to which(pages 347 sq) 

"(s)o strictly is the principle adhered to, that no question is allowed to be raised 
ав to the fairness or unfairness of the contract so entered into. ......It may 
sometimes happen that the terms on which a trustee has dealt......have been as 
good as could have been obtained from any other person: they may even, at the 
time, have been better. But still, so inflexible is the rule, that no inquiry on 
that subject is permitted." Likewise, the New York State Court of Appeals adopted 
(pages 348 sq.) the holding of Judge Benson, (Court of Error, in Munroe v. Allaire 
2 Caines' Cases in Error, 183): " Although it may...... seem hard that the 
trustees should be the only persons of all mankind who may not purchase, yet 
for the very obvious consequences it is proper that the rule should be strictly 


pursued, and not in the least relaxed." 


E dE x 


Pi 
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Under the facts in Ogden (p. 842) the clerks, one of whom was the purchaser, 


had access to the correspondence of the firm, were well acquainted with plaintiff's 


urgency to sell, his motives for so doing, and all the facts and circumstances 


connected with the property known to the plaintiff's agents; and, as the clerks of 


the firm, they owzd the same duty to the plaintiff, " Ogden (p.350) expounds the 
fundamental rule that "the disability extends to all persons who, being employed 
or concerned in the affairs of another, acquired a knowledge of his property. 

It would work an entire abrogation of the rule to hold the principal subject 
to this rule, and exempt ^is clerks and agents from its effect. It would be opening 


the door to ite evasion, so that it would lose all its vitality and virtue. 


s..... 


The precise point now under consideration arose before Vice-Chancellor Sandford 


in Poillon v. Martin (1 Sand. Ch. R, 569), where he held that the clerk of 


an attorney was as much prohibited from purchasing from a client as the attorney 
himself. ' 


(emphasis supplied) 
In the case at bar, Dwyer's involvement in the disability of her employer 

was more intense and multifold than in any of the cases which, were found. She did 
not only have access to all the information within her employer's law firm, and she 
was not only a person who would partake in the confidence which plaintiff conferred 
upon Hall Sr. She also was the necessary participant jn the transaction which Hall Sr. 
prescribed and controlled as counsel . .d dual agent fo- plaintiff and Dwyer at the 
same time. This went far beyond the usual functions of a personal secretary and 


charged her with an executive duty of supreme rank. 
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Her position as a co-client of Hall Sr. also subjected her to the rule on dual 


agency in Farr v. Newman,1964, 14 NY 2d 183: 


Ihe mere fact that the attorney acted for both parties 


cannot insulate (Dwyer) from (her) agent's knowledge 


— ‚ (Dwyer) is bound by notice or knowledge of (her) 


agent in all matters within the sc ope of the agency although 
in fact the 


information may never have been communic ated 
to (Dwyer). 


A combination or tne doctrines under Ogden and Farr makes it unnecessary 


to go into the conflict of interest issues which are additionally mentioned in Farr 


(where neither party was employed by а fiduciary for the other). The equity 


rule of Ogden aims for inflexible security against the abuse of confidence. 


Consequently, it follows from the uncontested facts that Dwyer was equitably 


disabled from taking the gift. 


POINT IV. à ' ' n A 
zommon law including the law of equity is superior 
to the Trading with the Enemv Act, 
The action herein is based upon windfall abuse in violation of federal 
common law (federal question action) and upon violation of the common law of 
equity of the State of New York (diversity action). Both federal and state common law 


have priority over the. Trading with the Enemy Act. In Ex Parte Kumazo Kawato, 


1942, 317 US 69, the effect of common law rules concerning the right of 
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of resident enemy aliens to sue was in issue. The United States filed a Brief in 


favor of such action by way of a construction of Section 7 (b) of the Trading with 


the Enemy Act to the effect that it "does not in itself contain any affirmative 


prohibition against suits by enemies", "On the contrary, it provides only that 
побіг in the Act shall be deemed to authorize the prosecution' of such suits. This 
language would seem to indicate that Congress was deliberately refrainng from any 
legislative rezulation of the subject, and was seeking merely to make certain that 
it was understood that the common law remained in effect, " 

Thereupon reference is made by footnote 18 to a number of courts which have 


declared the Act to have "the effect of confirming" the general common law rule. 


By way of history, the Brief relates to Huberich's treatise on Trading with 
the Enemy Act (p.188) according to which "the Act neither authorizes nor nor 
forbids the institution or prosecution of suits or actions at law ur in equity, but leaves 
this to determination according to existing law. " 
Further reference is made to a review of Huberich's treatise by Charles Warren, 
who as Assitant Attorney General was the primary draftsman of the Act (12 American 


Journal of International Law 676,677) 


"The Trading with the Enemy Act, of October 6, 1917 was intended 

to supplement the previous law as developed by judicial decision; in some 
directions it was designed to change the previous law; but it was not 
designed to codify the whole law upon the subjc.^, and it specifically 
provided that the common law should govern in all matters not within 

the scope of its enactment. It left, therefore, many topics to be determined 
very largely by the common law or by State la vs then in force " 
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In its final conclusions the Brief remains neutral оп the question of supremacy 

of the common law for the reason that ''(1)inasmuch as the same conclusion is reached 
whatever the theory, the courts have not felt compelled to make choice. The decisions 
almost always refer both to the statute and to the common law cases, differing only 

in the emphasis which they give one or the other, and are not too explicit as to 

the relation of the statute to the common law." A much more definite position on the 
superiority of federal common law was taken by the Supreme Court in Ex Parte 
Kumazo Kawato supra pp. 74, 75 by pronouncing: "the sound principle of comm« 

law today" pursuant to which, where''...... the public welfare demands that his alien 
shall not receive.....payment......the government can make the decision without 
allowing a windfall.....' The present consequences of the superiority of common 


law are these: 


(1) A claim based upon equity cannot be impaired by the Trading 
with the Enemy Act ali. The Act is subject to the law of equity. 

(2) If the Attorney General had totally dismissed Dwyer's claim 
for return of the vested property, plaintiff would have had a valid claim under 
the law of equity to get the property returned by reason of Dwyer's equitable 
disability. Although the United States could have asserted immunity ав far as 
ligigation goes, the government was required by tl.e law of equity administratively 


to recognize and to give effect to a constructive trust in favor of plaintiff. 


The foregoing conceptionally precludes any loss of "standing" on the 
part of plaiatiff wit’ respect of the within action as well as any dismissal of the 


action on the merits. 
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POINT V. Even if « laim precl ısion/ res judicata should 
technically apply it would be overcome by the 


fact that constructive fraud was not realisti« ally 


As appears from plaintiff's motion under FRCP 60(b) in Action No. 1 
he found an ambiguity in the judgment as to whether or not an action for equitable 
fraud and the post-vesting effects of the assertion of a constructive trust were 
adjudicated by the judgment. An interpretation of the judgment to the effect that it 
exclusively adjudicated actual fraud so as to make it either null and void or at least 
non-final was suggested by the definition of the burden of proof which the pla ntiff, 
according to the judgment, had failed to sustain. In his disposition of the motions 
under FRCP 60 (b), No. 1 specifically dealt with consequences 
of a "doubt" of the plaintiff ав to res judicata consequences which are nec essarily 
connected with the problem as to what was adjudicated. 

In any event, plaintif respectfully urges that an invisible adjudication of a con- 
structive fraud action by the judgment was not a realistic adjudication. Neither 
wee that claim realistically litigated in Action No. 1, due to the impact of the 
tentative opinion of the court in favor of an action for fraud and deceit. We 
consequently are here confronted with a "reasonable doubt as to what was decided 
in the first action" in conformity with the practice established under Mc? is v. 


س 


First Federal Sav. & L. Ass'n. of Rochester, N.Y. 364 F 2d) 


In that case the theory which the aggrieved party did not consider 


to have been decided "focussed almost entirely on (other) aspects''. (p. 256). 
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п the instant case such oÜndi*'on applies without the qualifying liinitation of 
almost There is absoluti nothin n the O 
directly be apt to fo ster the thought that in addition to the action for actual fraud of соп 


врігасу discussed, there ouid additionally be an 


í acti for equitable fraud ‹ 
under scrutiny. 
Ir thie respect the ( t { 1 ppe als ted r ull th gh the prin iples 
res judicata should not be frugally applied, cf. United States v. Muns ngwaer 
Inc. 340 U.S. 36, 38, 71 S.Ct. 104, 95 L. Ed. 36 (1950), a reasonable doubt as to what 
was decided in the first action should preclude the drastic remedy of foreclosing a 


party from litigating an essential issu 


* 
CONCL SION 
It is urged that plaintiff's motion for summary judgment should be 
granted, 

ы : Respectfully submitted, 
Werner Galleski 
Attorney for Plaintiff 
450 Park Avenue 
New York, New York, 10022 (phone 371 9040 
Berg & Duffy 
Counsel to Plaintiff 

А 3000 Mar Avenus 

Lake Success, New York, 11040 

5 


4 wOT!CE OF ENTRY 


Sir:-Please takg notice thst tbe within is a (certified) 
true copy of 8 ^ 

duly entered in the office of tbe clerk of the within 
named court on 19 


Yours, etc., 
WERNER GALLESKI 
Atiorney jur 
9 Office and Post Office Addres: 
450 Park Avenue 
NEW YORK. N. Y. 10022 


NOTICE OF SETTLEMENT | ————————— 


Sfr. — Please take notice that an order 


of which the within is a true copy will be presented 
for settlement to the Hon. 


one of the judges of tbe within named Court, at 


day of 
M. 


Yours, etc., 


WERNER GALLESKI nN 


К; for ia 


Office and Post Office Address 


450 Park Avenue 
NEW YORK, М. Ү. 10022 


To 


i Attorney(s) for 
ш 
aM 
iE. жЕ А а. аво А 


Index No. 76 Civ. 499 Year 19 


KURT SCHMIEDER, 
Plaintiff, 


-against- 


LOUIS Н. HALL, JR., as Executor 
of the Est of HELEN B. DWYER, 


Defendant. 


NOTICE OF MOTION 
and 
AFFIDAVIT 


WERNER GALLESKI 
Plaintiff 


Attorney for 
Office and Post Office Address, Telephone 
450 Park Avenue 
NEW YORK, М. Y. 10022 
(212) 371-9040 


Attorney(s) for 


a س‎ 


Service of a copy of the within d 9 
rE 


+ 


paragraphs 


use 


(о) (b) and 


d); 
T as lo reler d 


raj h(E 

n direc ed Et 
mer 209 3 OA 
Maec Lr id 

SO ORDERE O 


7 


с аА. 
5 + 


) The clert< 
Hee ment 
Comp lant ın this 


m accordance with the 
eA order doded 
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JUDGMENT OF KNAPP, Dada, ON MAY 11, 1976 DISMISSING COMPLAINT 


M 


" \ 
l 1 


* \ 


е | UNITED STATES DISTHIC! COUAT E PRO. dO 
em анса einge 
PP ыл geen а ene tom Hee а 
|һинт SCHMI2DZR 
Plaintiff $ 76 civil 499 (WK) 
| -against- 
LOUIS Н. HALL, JR., as Executor of : JUDGE zNT 
| the Estate of HELIN D. DWY £R 
| Defendant 
Ud d Ap Wc AF e OR УЕ p UMANE c Con X 
: | 
| Defenuant having moved the Court to dismiss on the grounds of 
res judicata, anu the said motion havin, come on to be heard before 
the Honoranle Whi tman Knapp, United States District Juase, and the 
' Court thereafter on March 15, 1976, having handed aown its 
| 
е... memorandum opinion grantin; the said motion, it is, 
3 
( ORDERED, Aud 1ш) and рыса: That defendant LOUIS H., HALL, 
+ е 
бо JR., as ёг есибог of the ¿state of Helen 3. Dwyer, have judgment 
5 
и against plaintiff KURT SCHMI Ut, dismissing the complaint on the 
grounds of res juaicata. " 
Dated: New York, N.Y. 
' Haj Lag 1976 
B. | 
E | | 
v ы | | 
( J p m7, а ) "f | 
TA : a / E MN ME fx m 
wo ; "d ; - miento 
mE. б Clerk J | : 
"T " 24 | į 


A 202 Affidavit of Personal Service of Papers | LUTZ APPELLATE PRIN TERS, INC. 
UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


eT й П 
Index No. 


KURL SCHMIEDER, 
Plaintiff- Appellant, 


- against - Affidavit of Personal Service 


LOUIS H, HALL , as executor of the estate 6f Helen 
В, Dwyer, deceased, 
Defnedant- Appellee, 


———-—-—-—-—-———-—-—— 


STATE ОЕ NEW YORK, COUNTY OF NEW YORK 55.: 


I, Victor Ortega. being duly sworn, 
depose and say that deponent is not a party to the action, is over 18 years of age and resides at 
1027 Avenue St. John, Bronx, New York 
That on the 21 day Of June '%6 %1) 1290 Avenue of Americas, New York, New York 

2) 60 East 42nd Street, New York, New York 
deponent served the annexed Appendix Exhibit Vol, upon 
1) A Martin Obermaier & Morvillo 
2, Truchin & Bopper 
the Attorneys in this action by delivering a true copy thereof to said individual 
personally. Deponent knew the person so served to be the person mentioned and described in said 
papers as the Attorney(s) herein, 


Sworn to before me, this 21 


day of June 19 76 
M. 
lu (Ri MAE 
| yov (A VICTOR ORTEGA 
ROTARY OBERT T. BRIN 
RY FUBLIC. State 


of New y 
No.31.0418959 ^" 


РЧА... ed п New York Count 
‘SSION Expires March 30 1977 


